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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s 

opinion filed August 25, 2016.  The administrative law 

judge found that the claimant failed to prove she was

entitled to surgery recommended by a treating physician.

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s 

opinion.  The Full Commission finds that the claimant

proved that surgery recommended by Dr. Arnold was

reasonably necessary. 
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I.  HISTORY

Liliana Spears, now age 41, testified that she

became employed with the respondents in August 2013. 

The parties stipulated that the claimant “sustained a

compensable injury to her right shoulder, arm, and hand

on September 15, 2014.”  According to the record, the

claimant received medical treatment beginning

October 10, 2014 for complaints of pain in her right

wrist, right elbow, and right upper back.  A physician’s

assessment was “Overuse strain. R UE and R upper back.”  

 The parties stipulated that the claimant “sustained

a compensable injury to her right shoulder and neck on

November 4, 2014.”  A physician’s assessment on

November 7, 2014 was “Overuse strain RUE and R upper

back.”    

An MRI of the claimant’s right shoulder was taken

on January 6, 2015, with the following findings:

There is a type II acromion.  The AC joint and
glenohumeral joints are within normal limits.  
No fracture or dislocation is seen.  There is
no subacromial narrowing.  No joint fluid or
subdeltoid fluid is seen.

There is minimal tendinosis of the distal
supraspinatus and infraspinatus.  No evidence
of cuff tear seen.  The subscapularis is
intact.  The long head biceps tendon is
normal.



SPEARS-G501842 & G501843 3

There is mild heterogeneity of the anterior/
superior labrum, likely congenital variant.

  
The impression was “Minimal tendinosis of the

distal supraspinatus and infraspinatus.” 

Dr. Christopher A. Arnold began treating the

claimant on April 28, 2015:

Liliana is a 39-year-old right hand dominant
female who was working at Cargill who in
September 2015 (sic), she had to work at the
wheel vaccinating the turkeys and had to work
more than typical, had a lot of overuse and
developed severe right shoulder pain.  She was
treated by the company doctor and a
conservative program was outlined.  It sounds
like she had a Rhomoboid injection.  She has
pain with rest as well as with day to day
activities.  She is no longer working at
Cargill.  She presents at the request of her
attorney for disabling right shoulder pain....

MRI: Report - partial rotator cuff tear.  

Dr. Arnold’s impression was “1.  Right shoulder

pain, work related secondary to partial cuff tear, AC

arthropathy....I recommended a subacromial injection to

which she agreed.”  The record also indicates,

“RADIOGRAPHS: 3 VIEWS (AP, LATERAL, AND OBLIQUE VIEWS -

RIGHT SHOULDER) Ordered, obtained, and interpreted by

Dr. Chris Arnold - She has an AC arthropathy, anterior

acromial spur.  Otherwise, negative.”      

Dr. James B. Blankenship evaluated the claimant on
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May 4, 2015:

She informs me that she was involved [in]
different work injuries that contribute to her
pain.  The first injury was 9/15/14 when she
was stacking items over her head....On 1/22/15
she reports being injured again when a door
opened up and hit her in the chest.  Patient
reports another injury on 1/29/15 [when] a box
fell on her.  States she had some minimal pain
after the first injury but had significant
immediate pain with second and third injury.  
She did try to continue to work until she was
terminated on 4/10/15.  Patient complains of
neck pain that radiates bilateral shoulders
and scapula, right worse than left....She saw
an orthopedist, could not recall name, that
gave her PT for her shoulder and a cortisone
injection.  These gave her very minimal relief
in her shoulder....

Dr. Blankenship stated, “Her physical examination

is consistent with a C6 radiculopathy with biceps

weakness, and absent reflex on the right hand side.  In

the absence of an MRI I really cannot start even a

conservative treatment plan until I document what is

going on with an MRI....Her shoulder examination is

negative, and I think this is all tendonitis secondary

to disuse because of her arm pain.”  

Dr. Arnold reported on May 26, 2015:

Liliana had a work related injury at Cargill.
She had a partial cuff tear confirmed on the
MRI.  I gave her a shot at the last visit and
it has offered no relief.  She continues to
have constant pain about her right
shoulder....
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She has failed therapy, anti-inflammatories,
corticosteroid injection.  She has had
persistent disabling pain.  I think the next
step would be to scope the shoulder.  I think
that is reasonable given the chronicity of her
symptoms, the injury at work, her failure to
non-operative treatment....The patient elects
to undergo exam under anesthesia, arthroscopy,
acromioplasty, distal clavicle resection and
possible arthroscopic versus mini-open rotator
cuff repair.  

Dr. Arnold’s impression on May 26, 2015 was “1. 

Right shoulder pain, work related secondary to partial

cuff tear, AC arthropathy, anterior acromial spur.”

The claimant received 12 physical therapy visits

beginning July 7, 2015.  The physical therapist examined

the claimant and noted, “Shoulder deformity: shoulder

protraction, R shoulder injury and waiting on surgery -

hurts to move it.”      

Dr. Arnold corresponded with the claimant’s

attorney on February 23, 2016:

This is in response to your recent inquiry
regarding Lilliana Spears.  As you know, she
had a work related injury and had a partial
rotator cuff tear.  I gave her a shot and it
offered no relief.  Although the MRI report
does not show a complete tear, partial tear is
a different issue.  Typically in a partial
rotator cuff tear, if the tear was 50% or
less, we could treat this without surgery and
expect good recovery.  If, however, the tear
is 50% or more, then those essentially
function as a full thickness tear.  There is
no way to determine on the MRI, the percentage
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of tearing on the rotator cuff.  I typically
will treat all partial cuff tears as less than
50% with therapy, anti-inflammatories and a
shot and the majority of them do fine and
become asymptomatic.  The small subset of
patients that continue to have pain and
weakness despite therapy and anti-
inflammatories and corticosteroid injection,
I assume that the cuff tear is more than 50%
in which event, it necessitate (sic) surgery.

My recommend (sic) with Ms. Spears given the
fact that she has not responded to therapy,
anti-inflammatories and a corticosteroid
injection, and given the fact that she has
persistent weakness of the cuff, I think most
likely her tear is greater than 50% in which
event, I would recommend surgical treatment.

The claimant participated in a Functional Capacity

Evaluation on March 2, 2016: “Ms. Spears completed

functional testing on this date with unreliable results. 

Overall, Ms. Spears demonstrated the ability to perform

work in the SEDENTARY classification of work as defined

by the US Dept. of Labor’s guidelines over the course of

a normal workday with limitations as noted above.”  

Dr. Blankenship reported on March 7, 2016, “I have

reviewed her functional capacity evaluation.  She only

put forth 27/55 consistency measures, which would be far

enough off the scale that significant inappropriate

illness behavior should be suspected.  I do not feel

like this is volitional, but has more to do with fear
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avoidance....She would qualify for an impairment rating

based on her MRI that does demonstrate a C6-C7 disk

herniation.  Her impairment would fall under Table 75

Subheading 2CC, an unoperated on disk herniation, which

would give her a 6% impairment to the body as a

whole....I feel she has reached MMI from a conservative

treatment and I do not feel like based on these

inconsistencies that were noted that she is a good

surgical candidate.”    

A pre-hearing order was filed on April 20, 2016. 

The claimant contended that she was “entitled to surgery

as recommended by Dr. Arnold.  The need for surgery

arises out of the September 14, 2014 injury, the

November 4, 2014 injury, or a combination thereof.”  The

respondents contended, “The surgery recommended by Dr.

Arnold is not related to either compensable injury.”

The parties agreed to litigate the issue, “The

claimant’s entitlement to surgery as recommended by Dr.

Arnold.”  

After a hearing, an administrative law judge filed

an opinion on August 25, 2016.  The administrative law

judge found that the claimant did not prove shoulder

surgery was reasonably necessary.  The claimant appeals
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to the Full Commission. 

II.  ADJUDICATION

The employer shall promptly provide such medical

and surgical treatment as may be reasonably necessary in

connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The employee

has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209

S.W.3d 445 (2005).  Preponderance of the evidence means

the evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance of the evidence that the requested surgery

is reasonable and necessary for the treatment of her

admittedly compensable injury.  Furthermore, there are

no objective medical findings to support a contention

that the claimant suffers from a rotator cuff tear. 
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Despite the fact that Dr. Arnold makes such a claim in

his April and May 2015 medical notes, the January 6,

2015 MRI contradicts such a finding, noting there is no

such tear.”  

The Full Commission does not affirm this finding. 

The parties have stipulated that the claimant sustained

compensable injuries to her right shoulder on

September 15, 2014 and November 4, 2014.  The claimant

was diagnosed with “Overuse strain.”  An MRI on

January 6, 2015 showed a type II acromion with

tendinosis but “No evidence of cuff tear seen.”  The

impression was “Minimal tendinosis of the distal

supraspinatus and infraspinatus.”  Nevertheless, Dr.

Arnold’s impression of the MRI report was “1.  Right

shoulder pain, work related secondary to partial cuff

tear, AC arthropathy.”  Dr. Arnold informed the

claimant’s attorney on May 26, 2015, “She had a partial

cuff tear confirmed on the MRI.”  Dr. Arnold recommended

surgery.

An administrative law judge determined, among other

things, that “there are no objective medical findings to

support a contention that the claimant suffers from a

rotator cuff tear.”  The Full Commission again points
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out the parties’ stipulation that the claimant sustained

two compensable injuries to her right shoulder.  A

claimant who has sustained a compensable injury is not

required to offer objective medical evidence in order to

prove she is entitled to additional benefits.  Chamber

Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).  Even though the claimant’s burden of

proof in this matter does not include objective medical

findings establishing an injury, we note the physical

therapist’s report following the compensable injury,

which report was based on physical examination of the

claimant, “Shoulder deformity: shoulder protraction, R

shoulder injury and waiting on surgery.”  This report of

a right shoulder deformity and protraction was not

within the claimant’s voluntary control and was an

objective medical finding.

The Commission has the authority to accept or

reject a medical opinion and the authority to determine

its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  In the present

matter, Dr. Arnold’s expert interpretation of the post-

injury diagnostic testing is that the claimant sustained

a partial rotator cuff tear.  Dr. Arnold has recommended
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surgery as reasonably necessary medical treatment in

connection with the compensable injury.  There are no

medical opinions of record contradicting Dr. Arnold’s

opinion.  The Full Commission recognizes Dr.

Blankenship’s opinion on March 7, 2016, after he

assigned a permanent anatomical impairment rating for

the claimant’s cervical spine, that the claimant was not

a “good surgical candidate.”  Nevertheless, the record

shows that Dr. Blankenship was treating the claimant’s

neck, not her right shoulder.  We find in the present

matter that Dr. Arnold’s opinion is corroborated by the

evidence and is entitled to significant probative

weight.

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

finding that the claimant did not prove she was entitled

to surgical treatment recommended by Dr. Arnold.  The

Full Commission finds that Dr. Arnold’s treatment

recommendations were reasonably necessary in connection

with the stipulated injuries to the claimant’s right

shoulder.  The respondents shall be liable for the costs

of said surgery.  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee
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of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion reversing the administrative law judge’s finding

that the claimant failed to prove entitlement to the

surgery recommended by Dr. Christopher Arnold. 

The parties stipulated that the claimant

sustained a compensable overuse strain of her right

shoulder, arm, and hand on September 15, 2014.  The

parties further stipulated that the claimant sustained a

compensable overuse strain of her right shoulder and

neck on November 4, 2014.  Other than minimal tendinosis

of the distal supraspinatus and infraspinatus, and a

type II acromion congenital defect, an MRI of the
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claimant’s right shoulder taken on January 6, 2015,

revealed normal findings.  This diagnostic study ruled

out a rotator cuff tear.  

On April 28, 2015, the claimant presented to

Dr. Christopher Arnold.  Based upon his reading of the

claimant’s MRI report, Dr. Arnold concluded that she

suffered from a partial rotator cuff tear.  Dr. Arnold

gave the claimant a right shoulder injection that

reportedly failed to offer her relief.  Therefore, Dr.

Arnold recommended arthroscopic surgery.

On May 4, 2015, the claimant presented to Dr.

James Blankenship.  Dr. Blankenship found that the

claimant’s right shoulder examination was “completely

negative,” and he opined that the claimant suffered from

right shoulder tendonitis secondary to disuse.

 The record fails to demonstrate that Dr.

Arnold read the actual MRI film in forming his

conclusion that surgery was medically necessary for the

treatment of the claimant’s right shoulder. 

Furthermore, Dr. Blankenship’s medical report fails to

demonstrate that signs of a rotator cuff tear were

clinically observed.  Moreover, and more importantly,

Dr. Arnold’s February 23, 2016, letter to the claimant’s



SPEARS-G501842 & G501843 14

attorney reflects uncertainty on the doctor’s part as to

what percentage of tear the claimant actually suffers. 

However, Dr. Arnold stated that the percentage of a

patient’s tear is crucial in that it is determinative of

whether he treats a patient conservatively or intervenes

surgically.  More specifically, Dr. Arnold stated:

Although the MRI report does not
show a complete tear, partial tear
is a different issue. Typically in a
partial rotator cuff tear, if the
tear was 50% or less, we could treat
this without surgery and expect good
recovery. If, however, the tear is
50% or more, then those essentially
function as a full thickness tear.
There is no way to determine on the
MRI, the percentage of tearing on
the rotator cuff. I typically will
treat all partial cuff tears less
than 50% with therapy, anti-
inflammatories and a shot and the
majority of them do fine and become
asymptomatic. The small subset of
patients that continues to have pain
and weakness despite therapy and
anti-inflammatories and
corticosteroid injection, I assume
that the cuff tear is more than 50%
in which event, it necessitate (sic)
surgery.

Clearly, Dr. Arnold assumed that the

claimant’s tear was more than 50%.  Thus, by agreeing

with Dr. Arnold, the majority has based its finding that

this proposed surgery is reasonable and necessary for
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the treatment of the claimant’s 2014 right shoulder

strain on speculation and conjecture.  It is well-

settled that conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Because the record is devoid of objective

medical findings that the claimant has a torn rotator

cuff, and the doctor recommending surgery is doing so

based upon an assumption, I dissent from the majority

finding that the claimant has proved that the surgery

recommended by Dr. Arnold is reasonable and necessary

for the treatment of her right shoulder strain.    

CHRISTOPHER L. PALMER, Commissioner


