
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G607030 

REGINA SMITH, EMPLOYEE                           C L A I M ANT

EUREKA SPRINGS SCHOOL DISTRICT, 
EMPLOYER                                RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER/TPA                       RESPONDENT

     
OPINION FILED SEPTEMBER 29, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed May 2, 2017.  The administrative

law judge found that the claimant proved she sustained

compensable injuries to her neck and back.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant did not prove she sustained a

compensable injury.  The Full Commission finds that the

claimant did not establish a compensable injury by

medical evidence supported by objective findings.
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I.  HISTORY

The record indicates that the claimant, now age 58,

treated at McNeal Chiropractic Center beginning in March

2008.  The claimant reported at that time that she had

been suffering from neck and back pain since February

2008 as the result of a motor vehicle accident.  The

claimant began a series of regular chiropractic visits.  

The record indicates that Dr. Gregory Kresse’s

assessment on March 20, 2008 was “MVA with cervical

whiplash injury and a less extensive lumbosacral

whiplash injury....We will obtain MRI scan of the C

spine.”  An MRI of the claimant’s cervical spine was

taken on March 28, 2008, with the following impression:

1.  Straightening of the normal cervical
lordosis with desiccation of all
intervertebral discs and mild loss of vertical
height at C4-5 and C5-6.  
2.  Minimal broad-based annular disc bulging
and small uncovertebral joint spurs with
ventral bony ridging at C3-4 and C4-5.
3.  Broad-based annular disc bulging with
ventral extradural defect at C5-6 obliterating
the ventral subarachnoid space, mildly
displacing the cord posteriorly and causing
moderate central canal stenosis as well as
bilateral neural exit foraminal stenosis due
to uncovertebral joint spurring.  This is at
C4-5 with no demonstration of adjacent
myelomalacia or extruded disc fragment.  
4.  The craniocervical junction is normal. 
There is increased signal intensity identified
in the body of T1 compatible with hemangioma
but no pathologic marrow signal intensity that
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would suggest metastatic disease or healing
trauma at this time.  

Dr. McNeal released the claimant to return to work

on September 30, 2008, “Please give a cane for everyday

use.”  

The claimant testified that she became employed

with the respondents on September 15, 2016.  The parties

stipulated that “the employee-employer-carrier

relationship existed on or about September 16, 2016.” 

The claimant testified on direct examination:

Q.  And on September 16th of 2016, what
happened to you?

A.  I worked as the janitor and my last chore
of the day was to take the trash out and I was
finishing up....I was taking out the trash and
there is a ramp.  And it goes to where the
dumpster bin is.  And I slipped and fell in
that ramp area as I was pushing a garbage can
out towards the back door....

Q.  And so when you fell, how did you fall?

A.  I slipped and fell and landed on my right
side and the garbage can, you know, fell on
me.  

According to the record, the claimant treated at

Mercy Clinic Convenient Care on September 20, 2016:

Incident onset: 5 days ago.  The fall occurred
while walking.  She fell from a height of 3 to
5 ft.  She landed on a hard floor.  The point
of impact was the right hip.  The pain is
present in the neck and right hip (back)....
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Physical examination on September 20, 2016 showed

“Decreased and painful ROM to rotation of neck.  Muscles

to the Right side of lumbar spine are TTP.  Straight leg

raise positive at 40 degrees on right side.  ROM of

rotation of right hip is WNL but is painful.”  A Nurse

Practitioner assessed “1.  Painful cervical range of

motion.”  

The claimant was treated at Eureka Springs Hospital

on September 22, 2016.  A “Miscellaneous” note at that

time indicated, “Patient had a fall at work, landing on

right hip.  States she has had back and neck pain

since.”  Physical examination of the claimant’s neck on

September 22, 2016 was “Normal inspection, non-tender.” 

Physical examination of the claimant’s back was “Normal

inspection, Other (Document in MISC).”  Physical

examination on September 22, 2016 also indicated “Pain

over sacroiliac joint bilaterally.  No hip tenderness,

no knee tenderness.  No abrasions or ecchymosis.”  The

Clinical Impression was “Sacroiliac joint dysfunction.”  

 The claimant treated at WR Family Clinic Eureka

Springs on October 26, 2016:

The patient is being seen for an initial
evaluation of and fell at work at ES
Elementary school on September 16, 2016 while
working as an assistant janitor and was seen
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at urgent care 2 days later and was given a
muscle relaxer at Eureka walk in clinic then
sent to Mercy Berryville walk in clinic for
back and neck Xray, then seen at hospital ER x
1 could not get in to see Dr. Kresse until now
back pain.  Pt denies having back or neck pain
prior to this fall....This condition is
related to a specific injury, injury related,
not related to repetitive activity, did not
start gradually and not precipitated by
stress.  The injury started 1.5 month(s) ago,
occurred while at work and resulted from a
fall.  (Walking down a sloped hallway, pushing
a trash can outside, slipped and fell on right
side).  Symptoms: no back stiffness.
The patient presents with complaints of right
lower, right mid and right upper back pain,
described as throbbing, radiating to the right
thigh and bilateral neck (neck pain worsening,
having terrible headaches)....

Physical Exam ...
Lumbosacral spine: Lumbosacral Spine:
Appearance: Normal.  Tenderness: lumbar spine
(L1, L2, L3, L4 and L5), right paraspinal (L4
and L5) and right sciatic notch, but not the
left paraspinal and not the left sciatic
notch....

The assessment on October 26, 2016 was “1.  Low

back pain.  2.  Sciatica of right side.  3.  Headache. 

4.  Sprain of ligaments of cervical spine, sequela.”    

An MRI of the claimant’s lumbar spine was taken on

November 9, 2016, with the following interpretation:

There is degenerative disc disease at L3-4, 4-
5 and L5-S1 levels.  There are bulging anuli
at L4-5 and L5-S1 levels with mild canal
stenosis.  Conus medullaris region is within
normal limits.  No compression fractures and
no spondylolisthesis.  Mild bilateral
neuroforaminal narrowing at L4-5-S1 levels
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seen.  

Impression: Degenerative disc disease with
bulging anuli most pronounced at the L4-5-S1
level with mild canal stenosis and NF
narrowing.  

A pre-hearing order was filed on December 6, 2016. 

According to the pre-hearing order, the claimant

contended that “she injured her neck, back, and right

knee when she fell at work on September 16, 2016.  The

claimant also contends that she is entitled to medical

treatment and temporary total disability benefits for

that compensable injury.  The claimant reserves all

other issues.”  The parties stipulated that “the

respondents have controverted this claim in its

entirety.”  The respondents contended, “The claimant did

not sustain an injury arising out of or in the course of

her employment as defined by the Arkansas Workers’

Compensation Act.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury on September 16, 2016 to
her neck, back, and right knee.
2.  Whether the claimant is entitled to
temporary total disability benefits.
3.  Whether the claimant is entitled to
medical benefits.
4.  Attorney’s fees.  
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A hearing was held on February 21, 2017.  At that

time, the claimant apparently withdrew her contention

that she sustained a compensable right knee injury.  

An administrative law judge filed an opinion on

May 2, 2017.  The administrative law judge found that

the claimant proved she sustained compensable injuries

to her neck and back.  The administrative law judge

awarded medical treatment and temporary total disability

benefits.  The respondents appeal to the Full

Commission.   

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.] 

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-102(16)
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(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)

(E)(i)(Repl. 2012).  Preponderance of the evidence means

the evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance

of the evidence that she suffered compensable injuries

to her neck and back on September 16, 2016.  She has

proven the existence of medical evidence in the form of

objective medical findings that are causally connected

to an incident at work on September 16, 2016.”  

The Full Commission does not affirm this finding. 

We find that the claimant did not establish a

compensable injury by medical evidence supported by

objective findings.  As we have discussed, the record

indicates that the claimant first reported neck and back

pain after a motor vehicle accident in 2008.  A

physician assessed “whiplash injury” to the claimant’s

cervical and lumbar spine in 2008.  An MRI of the
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claimant’s cervical spine in 2008 showed abnormalities

including straightening of the normal cervical lordosis

and disc bulging.

The claimant testified that she became employed

with the respondents on September 15, 2016, and the

parties stipulated that the employment relationship

existed on September 16, 2016.  The claimant testified

that she slipped and fell on September 16, 2016 while

pushing a garbage can: “I slipped and fell and landed on

my right side and the garbage can, you know, fell on

me.”  The claimant did not establish a compensable

injury by medical evidence supported by objective

findings.  The claimant received authorized medical

treatment beginning September 20, 2016.  Physical

examination on September 20, 2016 showed painful range

of motion in the neck, tenderness to palpation in the

lumbar spine, and positive straight leg raising.  We are

unable to determine from the record in the present

matter that painful range of motion, tenderness to

palpation, and a positive straight leg raise are

objective medical findings establishing a compensable

injury.  

A medical provider noted on September 22, 2016 that
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physical examination of the claimant’s neck was “Normal

inspection, non-tender.”  In addition physical

examination of the claimant’s back was “Normal

inspection.”  These are not objective medical findings

establishing a compensable injury.  The clinical

impression of “Sacroiliac joint dysfunction” on

September 22, 2016 is not an objective medical finding

establishing a compensable injury to the claimant’s neck

or back.  Physical examination of the claimant’s

lumbosacral spine on October 26, 2016 was “Normal. 

Tenderness: lumbar spine.”  This was not an objective

medical finding establishing a compensable injury to the

claimant’s back or lumbar spine.  “Tenderness” is not an

objective medical finding establishing a compensable

injury.  Kimbrell v. Ark. Dept. of Health, 66 Ark. App.

245, 989 S.W.2d 570 (1999).  

Finally, the Full Commission finds that the

claimant did not prove she sustained a compensable

“aggravation” injury to her neck or back.  An

aggravation is a new injury resulting from an

independent incident and, being a new injury with an

independent cause, must meet the requirements for a

compensable injury.  King v. Peopleworks, 97 Ark. App.
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105, 244 S.W.3d 729 (2006), citing Crudup v. Regal Ware,

Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  In the

present matter, none of the treating physicians or

medical providers following the alleged September 16,

2016 accidental injury described any objective medical

findings establishing a compensable injury to the

claimant’s neck or back.  The MRI of the claimant’s

lumbar spine on November 9, 2016 was not an objective

medical finding establishing a compensable injury to the

claimant’s neck or back.  The impression from the lumbar

MRI was degenerative disc disease and bulging anuli. 

There is no probative evidence before the Commission

demonstrating that these findings were causally related

to the alleged accident.  See Ford v. Chemipulp Process,

Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant did not

prove she sustained a compensable injury to her neck or

back.  The claimant did not establish a compensable

injury by medical evidence supported by objective

medical findings.  The administrative law judge’s

decision is reversed, and this claim is respectfully

denied and dismissed.
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IT IS SO ORDERED.        

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant did not establish a compensable injury by

medical evidence supported by objective findings.

Factual and Medical Background

The claimant is 58 years old and worked for

the respondent-employer as a substitute teacher, janitor

and cafeteria worker.  The claimant contends that she

injured her neck and back on September 16, 2016.  The

claimant described her accident as follows:

Q.  And on September 16th of 2016,
what happened to you?

A.  I worked as the janitor and my
last chore of the day was to take
the trash out and I was finishing
up.  I had finished up cleaning all
the rooms on my side that they told
me to clean up because they divide
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the building into two separate
areas.  So one janitor takes one-
half and one takes the other.  So I
fulfilled my duties and I was taking
out the trash and there is a ramp. 
And it goes towards where the
dumpster bin is.  And I slipped and
fell in that ramp area as I was
pushing a garbage can out towards
the back door.

Q.  Okay.  What kind of garbage can
was this that you were pushing?

A.  A big barrel like maybe a 50-
gallon trash can on wheels with
handles.

Q.  And so when you fell, how did
you fall?

A.  I slipped and fell and landed on
my right side and the garbage can,
you know, fell on me.

The claimant testified that since the accident

occurred on a Friday afternoon, there was no one there

to report it to.  The claimant stated that she called

the supervisor in the lunch room on the following Monday

morning to inform her that she would not be able to

report to work that day.

The claimant initially received treatment at

Mercy Clinic on September 20, 2016.  The claimant was

seen next at Eureka Springs Hospital on September 22,

2016 and diagnosed with sacroiliac joint dysfunction.

On October 26, 2016, the claimant was examined
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by Dr. Gregory Kresse.  The claimant presented with

complaints of “right lower, right mid and right upper

back pain, described as throbbing, radiating to the

right thigh and bilateral neck (neck pain worsening,

having terrible headaches)”.  The examination rendered a

positive FABER test for the left hip.  Dr. Kresse

prescribed medications, including Cyclobenzaprine which

is commonly prescribed for muscle spasms.  

The claimant underwent an MRI of her lumbar

spine on November 9, 2016.  The Impression from the MRI

was noted as, “[d]egenerative disc disease with bulging

anuli most pronounced at the L4-5 S1 level with mild

canal stenosis and NF narrowing”.

In 2008, the claimant was involved in an

automobile accident, wherein she injured her neck and

back.  A cervical spine MRI taken on March 28, 2008

revealed, “minimal broad-based annular disc bulging and

bony ridging at C3-4 and C4-5".  Also, at C5-6 there was

a “broad-based moderate annular disc bulging and ventral

bony ridging extending into the neural exit foramina

bilaterally causing moderate central canal stenosis,

mild cord compression, and subtotal obliteration of the

subarachnoid space”. 
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Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent
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Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

The claimant has established each element of

compensability.  The claimant proved she was involved in

an accident which caused physical harm to her neck and

back.  The claimant also established that the injury

arose out of and in the course of employment and

required medical services.  The claimant proved that the

injury was caused by a specific incident, identifiable
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by time and place of occurrence on September 16, 2016. 

There were also objective findings of an injury in the

form of muscle spasms as evidenced by the claimant’s

prescription for Cyclobenzaprine.  It is clear that

muscle spasms can constitute objective medical findings

to support compensability. See  Continental Express,

Inc. v. Freeman, 66 Ark. App. 102, 989 S.W.2d 538

(1999); University of Arkansas for Medical Sciences v.

Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).

Although the November 9, 2016 MRI showed

degenerative changes to the claimant’s low back and the

claimant had previously injured her neck and back in

2008, these pre-existing conditions do not preclude the

claimant from prevailing on this claim.  An employer

takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  See Parker v. Atlantic Research Corp., 87

Ark. App. 145, 189 S.W.3d 449 (2004).  Prior to her

work-related accident, the claimant’s neck and back pain

had resolved in 2008.  Also, the claimant was able to

perform her job duties without limitations or

restrictions.  It was not until the claimant fell on

September 16, 2016 that she was no longer able to
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perform her work tasks.  Thus, even if the claimant’s

injuries are not found to be new injuries, we must

conclude that the work-related incident aggravated the

claimant’s previously asymptomatic conditions. 

Therefore, I find that the claimant established by a

preponderance of the evidence that she sustained

compensable injuries to her neck and lower back.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


