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Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed August 10, 2016.  The administrative law

judge found that the claimant failed to prove he

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s opinion.  

I.  HISTORY

The record indicates that Bobby Ray Smith, now age

60, began complaining of lower back pain no later than
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October 2011.  Imaging of the claimant’s lumbar spine

was done on October 30, 2012, with the following

findings:

AP, lateral, and spot views of the lumbar
spine are seen dated 10-30-2012 and no prior
studies are available for comparison.

There is normal vertebral body height and
alignment of the lumbar spine.  There are
degenerative changes involving the facet
joints at L4-5 and L5-S1.  There is a small
anteriorly-projecting osteophyte arising from
the superior endplate of L4.  

IMPRESSION: There are degenerative changes
at the L4-5 and L5-S1 level.

A physician examined the claimant in April 2013 and

assessed “Degenerative Disc Disease, Lumbar” and “Low

Back Pain.”  In addition to these pre-existing

conditions, the claimant was assessed with “Bilateral

Lumbar spinal stenosis” in June 2013.  

The claimant’s testimony indicated that he became

employed with the respondents in approximately April

2015.  The claimant testified that his work for the

respondents required lifting heavy bundles of tar.  The

parties stipulated, “The employee-employer-carrier

relationship existed on July 21, 2015.”  The claimant

testified that his back “snapped” on that day while

helping to lift a load of tar.  The claimant testified
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that he felt pain in his lower back which radiated down

his right leg.  

According to the record, an APRN saw the claimant

at Community Clinic on July 24, 2015 and noted, “Patient

was lifting something while helping a friend with some

work.  Patient denies any popping sensation.  He visited

the ER after the injury and was prescribed some

medication.”  Physical examination of the claimant’s

back showed “No bony tenderness, SLR positive right no

rash, pain with lateral rotation, pain with lateral

bending, pain with full back flexion.”  The APRN

assessed “Low back pain.”  

X-rays of the claimant’s lumbar spine were taken on

July 24, 2015 with the findings, “[There is] moderate

lumbar facet hypertrophic degeneration.  There is mild

disc space narrowing at L3-4 and L4-5.  There are small

to moderate-sized ventral vertebral marginal

osteophytes.  There are no fractures identified.  The

paraspinal soft tissues appear within limits of normal. 

Impression: Facet hypertrophic degeneration of the lower

lumbar spine with mild disc space narrowing.”  The

claimant followed up at Community Clinic on July 30,

2015, at which time the assessment was “Low back pain”
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and “Sciatica.”    

Dr. Mary F. Daut reported on August 18, 2015:

Bobby Smith is a right handed 59 year old
African American/Black female who presents
in consultation from David Foscue MD for the
evaluation and management of chronic pain in
the lower back which has been present for 3
years.  Pt with lbp with radiation down right
leg....Had x-rays which he says didn’t show
much.  Had MRI a few years ago out of state
and was told [he] “needed surgery” but didn’t
get it....

Dr. Daut assessed Backache, Chronic Pain, Lumbar

Degenerative Disc Disease, and Lumbar Spondylosis.

An MRI of the claimant’s lumbar spine was performed

on September 2, 2015, with the following findings:

There is less than grade 1 anterolisthesis of
L4 relative to L5.  There is mild desiccation
involving the L4/5 and L3/4 intervertebral
discs with mild loss of interspace height
posteriorly at the L4/5 level.  No pars
defects are identified.

Minimal signal alteration involving medullary
bone is secondary to degenerative endplate
changes and stress response involving the
pedicles of L5 and L4 vertebrae.  The conus is
unremarkable and terminates at the T12/L1
level.  No clumping of nerve roots consistent
with arachnoiditis is identified.

L5/S1: Minimal right facet arthropathy is
present which does not result in lateral
recess, central canal, or neuroforaminal
stenosis.

L4/5: Mild disc bulge, ligamentum flavum
hypertrophy, minimal facet arthropathy, and
less than grade 1 anterolisthesis of L4
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relative to L5 is present which results in
moderate bilateral lateral recess and central
canal stenosis.  There is mild bilateral
neuroforaminal stenosis.

L3/4: Mild disc bulge with a 5 mm central
subligamentous disc protrusion, ligamentum
flavum hypertrophy, and mild facet arthropathy
is present which results in moderate bilateral
lateral recess and central canal stenosis.
There is mild lateral neuroforaminal stenosis.

L2/3 and L1/2: No abnormality is identified at
these levels.

Impression: 

1.  Mild degenerative changes
involving the lumbar spine are within 5 mm
central subligamentous disc protrusion
involving the L3/4 level.

2.  Moderate central canal stenosis involving
the L4/5 and L3/4 levels.

3.  No high-grade neuroforaminal stenosis is
identified.

An APRN reported on September 4, 2015, “He states

he hurt his back on the job lifting big roll of tar,

weighs about 200 lbs, he states his employer did not

help him.”  The APRN assessed “1.  Back injury.  2. 

Back pain.  3.  HTN (Hypertension).  4.  Depressive

disorder.”  

The claimant began treating with Dr. Drew J. Moss

in La Crosse, Wisconsin on September 17, 2015:

Bobby is a 59-year-old male presenting in
order to establish care and would like to
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obtain refills on his medications....Mr. Smith
also has a history of chronic back pain and
does take medication daily for this....For his
back pain, Bobby reports that he has had pain
for greater than 10 years at least....

Dr. Moss’s physical examination showed “Pain with

palpation of the bilateral lumbar spine.”  Dr. Moss

planned the following:  “Bobby is a 59-year-old male

with a variety of concerns including back pain.  For

this I will continue physical therapy at a local

location as this seemed to help him out and I think

would benefit him greatly.”  

A pre-hearing order was filed on October 20, 2015. 

The claimant contended that he sustained a compensable

injury to his back “while lifting rolls of tar into a

melting kettle on July 21, 2015.  This injury has and

continues to require medical services, and this injury

has caused the claimant to be temporarily totally

disabled from July 22, 2015 through a date yet to be

determined.  The claimant seeks the statutory attorney’s

fee on all appropriate benefits that may be awarded.” 

The parties stipulated that the respondents

controverted the claim.  The respondents contended, “The

claimant did not sustain a compensable injury within the

course and scope of his employment.”



SMITH - G505978 7

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a 
compensable injury to his back on July 21,
2015.
2.  Whether the claimant is entitled to
medical benefits.
3.  Whether the claimant is entitled to
temporary total disability benefits from
July 22, 2015 to a date to be determined.
4.  Fees for legal services.

Dr. Moss noted on October 23, 2015, “We did review

his MRI from the previous location which did show

herniation of disks at multiple levels along with facet

arthritis.  He states that he has pain when bending over

and for his work he is currently doing hard labor which

involves significant bending at the waist and lifting as

well.”    

An MRI of the claimant’s lumbar spine was taken on

November 19, 2015 with the following impression:

L1-2: Unremarkable.
L2-3: Unremarkable.
L3-4: Intervertebral disc desiccation.  Mild
diffuse disc bulge with superimposed left
posterior disc protrusion.  Moderate facet
arthritis and ligamentous hypertrophy.  
Moderate-severe central canal narrowing.  
Mild-moderate bilateral neural foraminal
narrowing.  
L4-5: Intervertebral disc desiccation.  Mild
diffuse disc bulge.  Severe facet arthritis
with edema bilaterally.  Ligamentous
hypertrophy.  Severe central canal narrowing.
Mild-moderate bilateral neural foraminal
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narrowing.
L5-S1.  Moderate facet arthritis on the right.
No disc herniation, central canal, or neural
foraminal narrowing.  

Dr. Mark K. Stevens reported on December 7, 2015,

“Mr. Smith is a 59-year-old gentleman who basically had

a year’s worth of back pain when I saw him on

12/07/2015.  At that time, he described an incident

about a year ago where he was working construction and

was holding something up awkwardly.  In that context, he

was trying to prevent it from falling to the ground

until he received some help.  Unfortunately, at that

time, he injured his back and ever since has been

struggling with back and symptoms into his right lower

extremity....His MRI revealed evidence of a severe

significant stenosis at lumbar 3-4 and lumbar 4-5, and

this seems to be the result of facet hypertrophy and

thickened yellow ligament.”

Dr. Stevens performed surgery on February 4, 2016: 

“An extensive right unilateral decompressive laminectomy

at lumbar 3-4, lumbar 4-5.  Right L4 and right L5

foraminotomies.”  The admission and discharge diagnoses

were “1. L3-4 and L4-5 spinal and lateral recess

stenosis.  2. Neurogenic claudication, right greater

than left.  3. Chronic low back pain.  4. Hypertension. 
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5. Tobacco abuse.  6. Obesity.”  The claimant testified

that he benefitted from surgery.

After a hearing, an administrative law judge filed

an opinion on August 10, 2016.  The administrative law

judge found that the claimant did not prove he sustained

a compensable injury.  The claimant appeals to the Full

Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal
or external physical harm to the body ...
arising out of and in the course of
employment and which requires medical services
or results in disability or death.  An injury
is “accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a
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compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance of the evidence that he suffered a

compensable injury on July 21, 2015 to his back.”  The

Full Commission affirms the administrative law judge’s

finding that the claimant did not prove he sustained a

compensable injury.

As we have discussed, the claimant began

complaining of chronic back pain no later than October

2011.  An x-ray of the claimant’s lumbar spine in

October 2012 showed degenerative changes at L4-5 and L5-

S1.  A physician assessed degenerative disc disease and

low back pain in April 2013 and bilateral lumbar spinal

stenosis in June 2013.

The claimant became employed with the respondents

in 2015, and the parties stipulated that the employment

relationship existed on July 21, 2015.  The claimant

testified that he felt a “snap” in his back on July 21,
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2015 while lifting a heavy load of tar.  An Advanced

Practice Registered Nurse (APRN) examined the claimant

on July 24, 2015 and reported tenderness and pain.  The

assessment was “Low back pain.”  An x-ray on July 24,

2015 showed degeneration in the claimant’s lumbar spine

with mild disc space narrowing.  The evidence does not

demonstrate that the degeneration shown by x-ray on

July 24, 2015 was causally related to an injury

allegedly occurring on July 21, 2015.  

Dr. Daut reported on August 18, 2015 that the

claimant had complained of chronic pain in his lower

back for three years.  Dr. Daut assessed backache,

chronic pain, lumbar degenerative disc disease, and

lumbar spondylosis.  Dr. Daut did not connect any of

these findings to the alleged injury, and the evidence

does not otherwise demonstrate that these findings were

causally related to the injury allegedly occurring

July 21, 2015.  

An MRI of the claimant’s lumbar spine in September

2015 confirmed degeneration in the claimant’s lumbar

spine, mild disc bulging, and neuroforaminal stenosis. 

The evidence does not demonstrate that the findings

shown on the MRI were causally related to the alleged
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injury.  Dr. Moss reported in September 2015 that the

claimant had complained of back pain for at least 10

years.  Dr. Moss noted in October 2015 that diagnostic

testing showed “herniation of disks at multiple levels

along with facet arthritis.”  Again, the record does not

show that these findings were causally related to the

alleged injury.  Finally, an MRI in November 2015 showed

intervertebral disc dessication with mild bulging,

ligamentous hypertrophy, and moderate facet arthritis. 

Dr. Stevens reported in December 2015 that the claimant

was suffering from “severe stenosis” in his lumbar spine

which “seems to be the result of facet hypertrophy and

thickened yellow ligament.”  There is no probative

evidence of record demonstrating that the lumbar

stenosis and “thickened yellow ligament” reported by Dr.

Moss was in any measure to the alleged injury occurring

July 21, 2015.

No examining nurse or treating physician on or

after July 21, 2015 reported any objective medical

findings such as swelling or spasm.  All of the

diagnostic testing of record confirms a pre-existing

condition of lumbar degenerative disc disease.  The

evidence before the Commission does not demonstrate that
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the claimant proved a compensable injury established by

medical evidence supported by objective findings, as

required by Ark. Code Ann. §11-9-102(4)(D)(Repl. 2012). 

Nor did the claimant prove that he sustained a

compensable aggravation of a pre-existing condition. 

See Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923

S.W.2d 883 (1996).  We find in the present matter that

there is no medical evidence supported by objective

findings to support the claimant’s contention that he

sustained an accidental injury that resulted in internal

or external physical harm to his body.  See Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).

Based on our de novo review of the entire record,

the Full Commission finds that the claimant did not

prove that he sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  The claimant did not prove that he sustained an

accidental injury causing internal or external physical

harm to his body as the result of a specific incident

identifiable by time and place of occurrence on July 21,

2015.  Nor did the claimant establish a compensable

injury by medical evidence supported by objective
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findings, as required by Ark. Code Ann. §11-9-

102(4)(D)(Repl. 2012).  We therefore affirm the

administrative law judge’s finding that the claimant did

not prove he sustained a compensable injury, and this

claim is denied and dismissed.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant did not prove that he sustained a

compensable injury in accordance with A.C.A. §11-9-

102(4)(A)(I) (Repl. 2012); that the claimant did not

prove that he sustained an accidental injury causing

internal or external physical harm to his body as the

result of a specific incident identifiable by time and

place of occurrence on July 21, 2015; and that the

claimant did not establish a compensable injury by
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medical evidence supported by objective findings as

required by A.C.A. §11-9-102(4)(D)(Repl. 2012).

Factual and Medical Background

The claimant worked as a laborer for the

respondent/employer for approximately three months.  The

claimant testified that on July 21, 2015, he injured his

lower back while unloading tar.  The claimant explained

the accident as follows:

Q Tell the Judge what happened on
July 21, 2015.

A Well, I had –- I worked with a
man.  His name was Mitch.  I
don’t know his last time.  And
it was only two of us on the
job.  So we go to the water
company to do that parking lot. 
So Mitch gets in the back of
the truck and we unload the
tar, whatever, fire up the
kettle, whatever, and I load
it, I think one in it and I was
getting ready to put the second
one in, whatever, pick it up,
get ready to set it in and my
back slipped –- snapped,
whatever you want to call it. 
I couldn’t let go because I was
getting ready to fall,
whatever, so Mitch jumped off
the back of the truck to help
me.  You know, to grab the tar
from, you know, from falling
back on me, whatever.  Then he
helped me to the ground,
whatever, and that’s what
happened.
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The claimant testified further that after this

incident, his fiancee picked him up from the job site

and took him to the emergency room at the hospital in

Springdale1.  According to the claimant, at the

emergency room no x-rays were taken but he was given

pain medication.  The claimant received treatment at

Community Clinic.  The records from Community Clinic

reflect the following history: On July 24, 2015 the

history indicates, “[p]atient was lifting something

while helping a friend with some work”.  The July 30,

2015 history states, “[p]atient presents with back pain

from fall about a week and a half ago”.

The claimant underwent an MRI on July 24, 2015

which revealed “facet hypertrophic degeneration of the

lower lumbar spine with mild disc space narrowing”.

The claimant was also treated by Dr. Mary

Daut.  Dr. Daut recorded a history of “had xrays [sic]

he says didn’t show much. [H]ad MRI a few years ago out

of state and [sic] was told her [sic] ‘needed surgery’

but didn’t get it.”  However, there were obvious issues

with Dr. Daut’s records, i.e., she referred to the male

1Although the claimant indicated that he went to the emergency room on July 21,
2015, the medical records indicate that he went to the emergency room on July 22,
2015.
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claimant as female throughout her records. 

On September 2, 2015 the claimant underwent an

MRI of his lumbar.  The impression from this MRI is as

follows:

1.  Mild degenerative changes
involving the lumbar spine are
within 5 mm central subligamentous
disc protrusion involving the L3/4
level.

2.  Moderate central canal stenosis
involving the L4/5 and L3/4 levels.

3.  No high-grade neuroforaminal
stenosis is identified.

Shortly after undergoing this MRI, the

claimant relocated to Wisconsin and began treating with

Dr. Drew Moss at the Mayo Clinic.  In the October 23,

2015 records, Dr. Moss stated, “We did review his MRI

from the previous location which did show herniation of

disks at multiple levels along with facet arthritis.

An additional MRI was performed on

November 19, 2015.  This MRI showed the following:

L2: Unremarkable
L3: Unremarkable
L4: Intervertebral disc desiccation.
Mild diffuse disc bulge with
superimposed left posterior disc
protrusion. Moderate facet arthritis
and ligamentous hypertrophy. 
Moderate - severe central canal
narrowing.  Mild - moderate
bilateral neural foraminal
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narrowing.
L5: Intervertebral disc desiccation,
mild diffuse disc bulge. severe
facet arthritis with edema
bilaterally.  Ligamentous
hypertrophy.  Severe central canal
narrowing.  Mild-moderate bilateral
neural foraminal narrowing.
L5-S1: Moderate facet arthritis on
the right. No disc herniation,
central canal, or neural foraminal
narrowing.

On February 4, 2016, the claimant underwent an

“extensive right unilateral decompressive laminectomy at

lumbar 3-4 and lumbar 4-5" and right L4 and right L5

foraminotomies.

It is undisputed that the claimant had pre-

existing problems with his back.

Opinion

Compensability

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical
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evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,
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the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

It has long been recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is no

other reasonable explanation for the injury.  Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

(1962).

A causal connection between the herniated

discs and the work-related incident on July 21, 2015 can

be established under the facts of this case.  In the

present case, the exertion of lifting a heavy block of

tar could reasonably and logically result in a

herniation of a lumbar disc.  Also, the evidence shows

that the claimant immediately experienced pain and

radicular symptoms indicative of the occurrence of a
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disc herniation or protrusion.  Finally, the evidence

fails to show the occurrence of any equal or more likely

cause of a L3-4 disc herniation, within a reasonable

time preceding the onset of the claimant’s difficulties

indicative of the occurrence of the herniated disc.

Although the claimant had a pre-existing lower

back condition, there was no evidence offered that these

previous complaints required any medical treatment after

October 7, 2013.  Also, there is no indication that

corrective surgery was warranted or recommended. 

Additionally, the claimant was working a heavy manual

labor position for the respondent/employer for three

months without any apparent distress or difficulty prior

to the work-related incident.  In addition, the claimant

testified that prior to July 21, 2015 he had only missed

work due to his back condition to attend doctor’s

appointments.

For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that his lower back injury was causally

connected to his July 21, 2015 work injury.  Since the

claimant sustained an injury to his back that was

causally connected to his work injury and this injury
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was established by medical evidence supported by

objective findings, I find that the claimant suffered a

compensable injury to his lower back. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


