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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G301010   

CINDY R. SHIELDS, EMPLOYEE                       CLAIMANT

DEPARTMENT OF HUMAN SERVICES, 
EMPLOYER                                RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                    R E S PONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

     
OPINION FILED JUNE 6, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE DAVID L.
SCHNEIDER, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 1 represented by the HONORABLE CHARLES H. 
MCLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
adopted as modified.

OPINION AND ORDER

Respondent No. 1 and Respondent No. 2 appeal an

administrative law judge’s opinion filed July 20, 2016. 

The administrative law judge found:

1.  The stipulations agreed to by the parties
at the pre-hearing conference conducted on
February 24, 2016, and contained in a pre-
hearing order filed February 24, 2016, are
hereby accepted as fact.
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2.  The claimant has proven by a preponderance
of the evidence that she is entitled to the
medical treatment for her left knee provided
by both Dr. Wolfe and Dr. Harp including her
knee replacement surgery which occurred on
December 31, 2013, as that treatment was
reasonable and necessary medical treatment for
her compensable left knee injury.

3.  The claimant’s compensation rates are
$477.00 for temporary total disability and
$358.00 for permanent partial disability.

4.  The claimant is entitled to permanent
partial disability benefits in the form of an
impairment rating of 50% to the lower left
extremity.  

5.  The claimant reached maximum medical
improvement on August 5, 2015.

6.  The claimant’s attorney in this matter is
entitled to an attorney’s fee commensurate
with benefits awarded herein in the Arkansas
Workers’ Compensation Act.  

After reviewing the entire record de novo, the Full

Commission finds that the preponderance of the evidence

supports the administrative law judge’s decision, except

for the administrative law judge’s finding regarding

compensation rates.  

Respondent No. 2, Death & Permanent Total

Disability Trust Fund, has filed a Motion To Supplement

The Record and a Motion To Expand The Record. 

Respondent No. 2 states, among other things, that it

corresponded with the administrative law judge on

April 8, 2016 and advised the administrative law judge



SHIELDS - G301010 3

that the claimant’s compensation rates should be $416.00

for temporary total disability and $312.00 for permanent

partial disability.  Ark. Code Ann. §11-9-705(c)(Repl.

2012) provides that all documentary evidence shall be

submitted at the initial hearing on a controverted

claim.  In order for the Commission to allow submission

of additional evidence, the movant must demonstrate that

the new evidence is relevant; that the new evidence is

not cumulative; that the new evidence would change the

result of the case; and that the movant was diligent in

presenting the evidence to the Commission.  Long v. Wal-

Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263

(2007).

As Respondent No. 2 correctly states in its brief

on appeal, it has been the long-standing practice of the

Commission to allow the Trust Fund to inform the

Commission concerning stipulations of the parties,

relevant issues before the Commission, and other

pertinent information regarding legal issues or matters

that do not require witness testimony in those cases

were the Fund is deferring to the outcome of litigation. 

In the present matter, Respondent No. 2 was not a party

to the initial stipulation regarding compensation rates. 

Respondent No. 2 presented relevant evidentiary
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documents to the administrative law judge, no later than

April 8, 2016, prior to the hearing held April 21, 2016. 

This evidence corroborated Respondent No. 2's contention

that the claimant’s correct wage rate was $416 for

temporary total disability benefits and $312 for

permanent partial disability benefits.  Exhibits 11, 12,

and 13 submitted by Respondent No. 2 demonstrate that

the claimant’s wage rate at the time of the November 28,

2012 compensable injury was $416 for temporary total

disability benefits and $312 for permanent partial

disability benefits.  

The Commission can modify an order, award, or

decision upon “proof of erroneous wage rate.”  Ark. Code

Ann. §11-9-713(a)(2)(Repl. 2012).  See Cooper Industrial

Products v. Meadows, 5 Ark. App. 205, 634 S.W.2d 400

(1982).  In the present matter, the Full Commission

grants Respondent No. 2's Motion To Supplement The

Record and their Motion To Expand The Record.  We find

that the evidence submitted by Respondent No. 2 is

relevant, is not cumulative, and will change the result

of the case regarding the correct compensation rates. 

We also find that Respondent No. 2 was diligent in

presenting this evidence to the administrative law judge

well before the latest hearing held April 21, 2016.  The
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Full Commission finds that the correct compensation rate

is $416.00 for temporary total disability and $312.00

for permanent partial disability.  We therefore affirm

and adopt the administrative law judge’s July 20, 2016

opinion as the decision of the Full Commission on

appeal, except for the administrative law judge’s

finding regarding compensation rates.  

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.           

SCOTTY DALE DOUTHIT, Chairman

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the
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majority’s findings that the claimant has proven by a

preponderance of the evidence that she is entitled to

the medical treatment for her left knee provided by Dr.

Wolfe and Dr. Harp including her knee replacement

surgery which occurred on December 31, 2013, as that

treatment was reasonable and necessary medical treatment

for her compensable left knee injury; that the claimant

is entitled to permanent partial disability benefits in

the form of an impairment rating of 50% to the lower

left extremity; that the claimant reached maximum

medical improvement on August 5, 2015; and that the

claimant’s attorney in this matter is entitled to an

attorney’s fee in accordance with Ark. Code Ann. §11-9-

715(a) (Repl. 2012) and $500 for prevailing on appeal.

However, I cannot agree that the correct

compensation rate is $416.00 for temporary total

disability and $312.00 for permanent partial disability.

Opinion

The issue of disability rate based on the

claimant’s average weekly wage at the time of her injury

was considered at the first hearing held on November 21,

2013.  During pre-trial discovery, Public Employee

Claims Division (hereinafter referred to as, “PECD”)

responded to claimant’s interrogatories and indicated
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that the claimant’s weekly benefit rate was $477 for

total disability and $358 for permanent partial

disability.  PECD also attached wage information

supporting its calculation of the claimant’s average

weekly wages.  At the hearing, PECD’s counsel advised

the Administrative Law Judge (hereinafter referred to

as, “ALJ”) of this agreement and the stipulation was

made a finding of fact in the ALJ’s February 19, 2014. 

This February 19, 2014 decision was affirmed and adopted

by the Full Commission in a June 19, 2014 opinion.

The benefit rate stipulation was offered by

PECD’s counsel, not the claimant’s counsel.  At the

original hearing the following exchange occurred between

the ALJ and the party’s respective counsel:

THE COURT: ... Are there any other
changes or alterations that need to
be made to the issues, stipulations
or the contentions set forth in this
Pre-Hearing Order?

MR. RAMSFIELD: Not for me, Your
Honor.

MR. MONTGOMERY: Nothing, Your Honor,
with the exception of the comp
rates.

THE COURT: That’s right. –- I’m
sorry. –- We did change the comp
rates. –- TTD, the stipulation for
TTD was $412. –- It is now $477. –-
And for permanent and partial
disability was $309, and it is now
$358. –- And I’ve made those changes
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on this document as well.  If I hear
no objection, I’m going to admit
this as Commission Exhibit No. 1 at
this time.

It is not proper for the claimant’s benefit

rate to be modified at this point.  The offered

stipulation came from PECD, was based on information

provided by it, made a finding by the ALJ and affirmed

by the Full Commission on appeal.  The benefits

established in the previous round of litigation is

clearly the law of the case. 

However, the Death and Permanent Total

Disability Trust Fund (hereinafter referred to as, “The

Fund”) was not involved in the original hearing and was

not a party to the stipulation and, therefore, not bound

by the stipulation.  The Fund also argued that because

the claimant’s average weekly wage and corresponding

compensation rates was never an issue at the previous

hearing and findings were never made by the ALJ, the

doctrines of res judicata, the law of the case and

collateral estoppel do not bar The Fund from requesting

a finding on the issue.  Finally, The Fund argued that

A.C.A. §11-9-713 gives the Commission the right to

review a claim based on an erroneous wage rate.

Prior to the second hearing, on April 8, 2016,

The Fund sent the ALJ a letter confirming the issues and
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stipulations for the hearing.  The Fund attached a brief

to its letter regarding the average weekly wage and the

compensation rates with exhibits that included the wage

records and The Fund’s calculations.  In the ALJ’s

opinion from the second hearing conducted on April 21,

2016, the ALJ wrote, “As there is no evidence for me to

consider, I find that the compensation rates determined

in the Administrative Law Judge Opinion filed

February 19, 2014 and affirmed by the Full Commission on

June 19, 2014 are the appropriate compensation rates in

this matter.”  The Fund filed a Motion for

Reconsideration and a Brief in Support with supporting

documentation addressing the issue of no evidence for

the ALJ’s consideration.  The Motion for Reconsideration

was denied.  The Fund filed a Motion to Expand the

Record and a Motion to Supplement the Record.  The Fund

also filed a Notice of Cross Appeal.  The Full

Commission held The Fund’s Motion in abeyance pending a

de novo review.  The majority has ruled on this motion

granting The Fund’s Motion to Expand the Record.  With

this additional proof of erroneous wage rate, the

majority reduced the previously awarded compensation

rate from $477.00 for temporary total disability to
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$416.00 and from $358.00 for permanent partial

disability to $312.00.

The doctrine of law of the case prohibits a

court from reconsidering issues of law and fact that

have already been decided on appeal.  Cadillac Cowboy,

Inc. v. Jackson, 347 Ark. 963, 69 S.W.3d 383 (2002). 

The doctrine provides that a decision of an appellate

court established the law of the case for the trial upon

remand and for the appellate court itself upon

subsequent review.  Clemmons v. Office of Child Support

Enforcement, 345 Ark. 330, 47 S.W.3d 227 (2001).  The

law of the case doctrine also prevents consideration of

an argument that could have been raised at the first

appeal and is not made until a subsequent appeal.  First

Commercial Bank v. Walker, 333 Ark. 100, 969 S.W.2d 146

(1998).  The doctrine serves to effectuate efficiency

and finality in the judicial process, and its purpose is

to maintain consistency and avoid reconsideration of

matters once decided during the course of a single,

continuing lawsuit.  Jones v. Double “D” Props., Inc.,

357 Ark. 148, 161 S.W.3d 839 (2004).

The compensation rate has been determined by

the ALJ and affirmed by the Full Commission more than

two years prior to the current appeal.  When this
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finding was made, it became the law of the case and

cannot now be overturned in subsequent hearings.

For the aforementioned reasons, I would find

that the correct compensation rate is $477.00 for

temporary total disability and $358.00 for permanent

partial disability.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion. 

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully dissent from the plurality

opinion finding that the claimant has proven by a

preponderance of the evidence that she is entitled to

the medical treatment for her left knee provided by both

Drs. Wolfe and Harp, including total left-knee

replacement surgery performed on December 31, 2013.  My

de novo review of this claim reveals that this medical

treatment was neither causally related to nor reasonably

necessary for the treatment of the claimant’s

compensable left-knee injury.
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However, I concur with the plurality’s

determination that the claimant’s correct wage rate at

the time of her alleged compensable injury was $416 for

temporary total disability benefits and $312 for

permanent partial disability benefits. 

On November 28, 2012, the claimant injured her

right finger and left knee.  The claimant’s left knee

injury was subsequently found to be a soft tissue injury

superimposed over severe, long-standing degenerative

joint disease.  Notwithstanding that the claimant claims

she was asymptomatic for left knee issues prior to her

November 28, 2012 fall, the record demonstrates that the

claimant underwent a bilateral lower extremity nerve

conduction test in September of 2011, suggesting that

the claimant was experiencing some type of problem with

her lower extremities at that time.  Moreover, at the

time of her total knee replacement surgery, the

claimant’s left knee joint had deteriorated due to

osteoarthritis to the point that it was literally bone-

on-bone.  

Dr. Randolph stated without equivocation that

the claimant’s degenerative arthritic condition caused

her need for total knee replacement, as opposed to her

soft tissue injury.  This opinion is consistent with
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statements made by both Drs. Wolfe and Harp.  More

specifically, on February 20, 2013, Dr. Harp stated that

the claimant’s condition appeared to be “long-standing

type degenerative changes.”  Moreover, on June 3, 2013,

Dr. Wolfe diagnosed the claimant with “post-traumatic

changes superimposed over degenerative changes of the

left knee.” 

While I acknowledge that the courts have held

that an employer takes an employee as it finds him, and

that employment circumstances that aggravate preexisting

conditions are compensable, see Leach v. Cooper Tire and

Rubber Co., 2011 Ark. App. 571, this does not mean that

every preexisting condition is part and parcel of a

compensable injury.  Nor does it give a claimant an

incontrovertible right to additional benefits, such as

additional medical treatment.  The claimant must still

prove that the treatment she seeks is reasonable and

necessary for and causally related to the treatment of

her compensable injury, see, Owens Plating Co. v.

Graham, supra, and it remains our duty to determine

whether she has met her burden of proof. Id.

Here, I find that the claimant has failed to

show that her degenerative knee condition resulted from

her compensable soft-tissue knee injury.  Nowhere in the

http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
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record is such a causal connection postulated, and no

physician, aside from Dr. Randolph, has offered an

opinion regarding this issue.

Furthermore, I recognize that the Court of

Appeals found in a case similar to the present claim

that a causal connection existed between a claimant’s

compensable injury and her need for total knee

replacement surgery where her compensable injury was a

factor in her inability to work and need for total knee

replacement.  See, Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004).  This claim is

distinguishable from the Williams case however, in that

no doctor in the present claim has opined that the

claimant’s injury was a factor in her need for total

knee replacement.  Moreover, whereas Williams had

already undergone arthroscopic debridement of her knee

prior to her total knee replacement, the claimant here

declined the offer of this less aggressive treatment and

opted for what is normally considered the last treatment

option for people similarly situated: arthroplasty. 

Additionally, it was established that Williams’ meniscal

tear was most likely the result of her fall. Id.  Here,

the claimant’s meniscal tear has been contributed to her

underlying degenerative osteoarthritis.
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In summary, the claimant in this claim

sustained a soft-tissue injury as a result of her

November, 2012, fall.  She received conservative

treatment for that injury, to include diagnostic

studies.  These studies revealed that the claimant had

severe, pre-existing degenerative changes in her left

knee that would eventually need to be addressed by

either arthroscopy, arthroplasty, or both.  The claimant

was released from medical treatment for this injury by

Dr. Harp on February 20, 2013.  Thereafter, the claimant

failed to seek further treatment specifically for her

left knee until May 7, 2013, or well over two (2) months

following her release.  

Moreover, Dr. Randolph, who was the only

physician of record to offer an opinion as to the

etiology of the claimant’s left knee condition, found

that her preexisting osteoarthritis had not been

affected by her soft-tissue injury.  These facts,

combined with Drs. Wolfe and Harp’s clinic notes

concerning the claimant’s degenerative condition

demonstrate that the claimant has failed to prove that

her compensable left knee injury was casually related to

her need for left knee arthroplasty.  Despite the

overwhelming lack of proof that the claimant’s 2012,
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soft-tissue injury was the reason she needed a total

left knee replacement, the claimant chose to bypass a

less invasive arthroscopic procedure and undergo left-

knee arthroplasty.  In my opinion, the claimant did so

at her own risk. 

Prior to that surgery, however, there was

evidence that conservative treatment, to include

injections, had improved the claimant’s soft tissue

injury.  Moreover, at the time of her February 20, 2013,

release, Dr. Harp noted that the claimant’s clinical

findings revealed trace effusion of the claimant’s left

knee with stable varus and valgus, for which he

recommended continued conservative treatment.  At that

point, Dr. Harp noted that the claimant’s remaining knee

condition appeared to be long-standing degenerative

changes.  This assessment correlates with Dr. Randolph’s

opinion that a soft-tissue injury would have “very

little” affect on preexisting degenerative changes. 

Based upon these facts, the claimant has failed to prove

a causal relation between her 2012, soft-tissue left-

knee injury and her need for total knee replacement

surgery.

Even if the claimant’s left-knee injury had

been a factor in the claimant’s need for left-knee
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arthroplasty, a finding I do not make, the claimant

failed to exhaust her conservative treatment options

before choosing arthroplasty.  Therefore, reasonable

minds could conclude that, knowing that a left-knee

arthroplasty would eventually be necessary, the claimant

chose to have this procedure done under the purview of

her workers’ compensation claim, thus placing liability

for this costly procedure onto the respondent-carrier. 

Consequently, the claimant is now in need of revision

surgery, thus indicating that her left knee arthroplasty

failed to improve her condition.  See, Hill v. Baptist

Med. Ctr., 74 Ark. App. 250, 57 S.W.3d 735 (2001)(The

court found that the injured employee’s significant

improvement following surgery was relevant to a

determination of the reasonable necessity of said

surgery).  These factors combined demonstrate that the

claimant has failed to prove that her left-knee

arthroplasty was reasonable and necessary for the

treatment of her compensable left-knee injury.

Based upon the above and foregoing, I find

that Respondent No. 1 should not be liable for any

medical treatment provided to the claimant after her

release by Dr. Harp on February 20, 2013.  Furthermore,

I find that the claimant failed to prove that her total



SHIELDS - G301010 18

knee replacement surgery was reasonable and necessary

for the treatment of her compensable left-knee injury,

which I find was a soft-tissue injury superimposed over

pre-existing degenerative osteoarthritis.  Therefore, I

dissent from the plurality opinion finding otherwise and

awarding the claimant benefits.

CHRISTOPHER L. PALMER, Commissioner


