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IAN RUDE, EMPLOYEE  CLAIMANT
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Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE KATIE
BODENHAMER, Attorney at Law, North Little Rock,
Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 1, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
November 9, 2016 and contained in an
amended pre-hearing order filed December
8, 2016 are hereby accepted as fact.

2. The parties’ stipulation that claimant earned
an average weekly wage in an amount equal to
$789.69 is also hereby accepted as fact.
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3. Claimant has failed to prove by a
preponderance of the evidence that he suffers
from complex regional pain syndrome (“CRPS”)
or reflex sympathetic dystrophy (“RSD”) as a
result of his compensable right shoulder
injury of April 28, 2015.

4. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits subsequent to September
19, 2016, the date Dr. Cox indicated no
further treatment was needed for the shoulder
injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to prove by a preponderance of

the evidence that he suffers from complex regional pain

syndrome (“CRPS”) or reflex sympathetic dystrophy

(“RSD”) as a result of his compensable right shoulder

injury of April 28, 2015 and that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to additional temporary total disability

benefits subsequent to September 19, 2016, the date Dr.

Cox indicated no further treatment was needed for the

shoulder injury.



Rude-G506934 4

Factual and Medical Background

The claimant is 28 years old and worked for

the respondent-employer as a firefighter/paramedic.  On

April 28, 2015, the claimant sustained an admittedly

compensable right shoulder injury.  As the claimant was

crawling through an attic simulation, his air pack hung

on a roofing tress.  While the claimant was attempting

to extricate himself, his right shoulder popped 3 times,

causing instant pain that radiated down his right arm.

The claimant was first seen on the date of the

accident in the emergency department at Northwest

Medical Center.  The claimant was diagnosed with a

rotator cuff injury and a repetitive strain injury.  The

claimant was prescribed medication and given modified

duties.  The claimant received treatment from Dr.

Constantine Berestnev who prescribed stretching

exercises, an injection and gave restrictions of

avoiding “lifting more than five pounds with the right

arm and avoid outstretching or lifting his right arm

above the shoulders”.  Dr. Berestnev ordered an MRI and

physical therapy.  The MRI did not reveal the source of

the claimant’s shoulder pain

The claimant underwent six sessions of
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physical therapy which did not prove to be effective. 

Dr. Berestnev ordered nerve conduction studies which

were negative.  Because he was unsure of the source of

the claimant’s continuing pain, he referred him to Dr.

Marcus Heim.

The claimant first saw Dr. Heim on July 15,

2015.  Dr. Heim indicated that the claimant’s symptoms

were indicative of a “possible labral tear as well as

early complex regional pain syndrome of the right upper

extremity”.  Dr. Heim referred the claimant to Dr.

Hanley to evaluate the CRPS and recommended an

additional MRI be done to determine if the claimant had

a labral tear.

In a letter dated August 4, 2015, Dr. Heim

offered the following information about complex regional

pain syndrome:

... Based on my initial examination
of claimant, it would appear that he
may have stage I complex regional
pain syndrome.  Complex regional
pain syndrome is the new terminology
for older terms such as reflex
sympathetic dystrophy, causalgia, or
amplified musculoskeletal pain
syndrome.  It is in fact
dysragulation of the autonomic
nervous system usually, but not
always, brought on by an injury. 
Having said this, there are
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documented cases in which there was
no injury that was determined. Based
on claimant’s history, he did suffer
an injury.  Your question is, is it
possible that chiropractic
manipulation could have precipitated
this? The answer would be yes it is
possible, but unlikely.

There are treatments that can
reverse this process if implemented
early and I would suggest he follow
up with Dr. Hanley who is a Mayo
trained pain specialist and an
expert in complex regional pain
syndrome.  ...

The claimant saw Dr. Eugerie Hanley on August

27, 2015.  Dr. Hanley indicated, “[t]he patient does not

meet the criteria for complex regional pain syndrome”. 

The claimant sought a second opinion regarding CRPS from

Dr. Wesley Cox.  

The claimant first saw Dr. Cox on December 8,

2015.  In the summary section of his medical records,

Dr. Cox indicated:

SUMMARY: I visited with Ian and his
wife and nurse case manager at
length.  He may or may not have
shoulder pathology here.  At this
point, I think it is certainly not
his priority.  His guardedness of
his arm and his symptoms in his hand
and arm consistent with reflex
sympathetic dystrophy and chronic
regional pain syndrome are plainly
obvious.  These are clearly his most
pressing issues.  He may have
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shoulder symptoms, but a true
shoulder evaluation is not even
appropriate at this time given the
guardedness and limited nature of
his right upper extremity.  I
recommended he see pain management
for evaluation of this, and I have
referred him over to Dr. David
Cannon.  This may or may not include
ganglion blocks and will certainly
include physical therapy for reflex
sympathetic dystrophy or chronic
regional pain syndrome.  I am happy
to take care of him for his
shoulder, but at this time, his
shoulder should not be his priority
as much as the entire right upper
extremity including his hand and
distal extremity should be.  He
agrees with this.  He wishes to
proceed and states his questions
have been answered.

The claimant saw Dr. David Cannon for

“complaints of right shoulder with right upper extremity

pain”.  In an opinion letter dated February 8, 2016, Dr.

Cannon opined, “[a]fter examination of Mr. Rude, I do

believe he has complex regional pain syndrome of the

right upper extremity.  There are some parts of it that

certainly fit with CRPS and other parts that do not

quite fit, although the bottom line is that it is a

neuropathic pain”.  Dr. Cannon recommended treatment as

follows: 

I think his best option would be to
consider the referral to the
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physician in Hot Springs that does
the Ketamine infusion and if that is
unsuccessful, then consideration of
a spinal cord stimulator.

After receiving information from Dr. Cannon,

Dr. Cox referred the claimant to Dr. Roman, an RSD

specialist.  Dr. Carlos Roman performed an Independent

Medical Evaluation on April 5, 2016.  Dr. Roman

indicated that he does not believe the claimant has

reflex sympathetic dystrophy.  Dr. Roman diagnosed the

claimant with “right arm pain, possibly associated with

nicotine use” and recommended “more medical management”. 

Regarding treatment, Dr. Roman stated in his record:

Giving this gentleman the benefit of
the doubt, I would be happy to see
him and see if the meds have had an
effect.  I do not know that there
would be any other type of meds that
may help him. I just hope this will
benefit him. I would be happy [to]
see him if he desires in about six
weeks to assess.  I did write the
prescriptions to see if they will
help him. I think that if he does
not progress from there, we may look
at trying to get him at MMI and
getting an FCE on him and see how
that would work out, but I will give
him one trial of medications to see
if that will improve things.

Dr. Cox referred the claimant to Dr. Ronald

Harbut.  The claimant initially saw Dr. Harbut on July
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7, 2016.  In the Impression section of Dr. Cox’s medical

record, he stated, “[b]ased on the patient’s complaints,

history, available imaging studies/tests, my exam, and

our discussion, my impression is that the patient...

developed Complex Regional Pain Syndrome (CRPS), type-1,

of the right upper limb after a work-related injury in

April, 2015".

Dr. Cox gave a detailed explanation of the

claimant’s condition, to wit:

CRPS, type-1, is also known as
Reflex Sympathetic Dystrophy (RSD).
The patient’s pain manifested after
he injured his right shoulder while
undergoing a training exercise. The
patient initially developed new
onset right shoulder pain that then
progressively spread distally over
time into his arm, forearm, wrist,
hands, and fingers. The spread may
have been aggravated by the EMG/NCV
study the patient received.  There
was also some spread of CRPS from
his right shoulder into his
adjoining right lateral trunk. Two
orthopedic surgeons considered the
diagnosis of RSD/CRPS, but these
diagnoses were apparently discounted
by two pain physicians. The reasons
given for discounting the likelihood
of CRPS included: (1) a negative
EMG/NCV study; and, (2) a negative
triple-phase bone scan, FIRST of
all, as I pointed in the above
discussion, by definition, CRPS,
type-1, must have a negative EMG/NCV
result. Thus, a negative EMG/NCV
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study is not a valid reason to
discount a diagnosis of CRPS, type-
1, SECOND of all, a “negative”
triple-phase bone scale has no
reliable value in ruling-out CRPS,
if the negative result was obtained
> 5 months after the injury -
suspected to have caused a patient’s
CRPS - occurred.  Other reasons for
discounting a diagnosis of CRPS were
that the discounting physician
stated that the patient did not meet
the criteria for CRPS. 
Unfortunately, no specific reference
was made regarding exactly what
criteria was used to make this
negative determination.  In
contrast, based on my exam today,
the patient’s 7-day pain diary, the
patient’s detailed pain mapping of
his pain at the time of his
evaluation today, my review of the
patient’s history and the medical
notes/studies available to me, and
my use of the ‘IASP Budapest
Criteria’ for determining the
presence of CRPS, I am of the
opinion that the patient indeed does
has [sic] CRPS, type-1. 
Furthermore, I suspect that the
patient developed CRPS, type-1, very
early on after his April 28, 2015,
injury, and that this diagnosis was
correctly identified by the first -
and the second - orthopedic
specialist that evaluated the [sic]
Mr. Rude.  There is a possibility
that there might be some coexisting
cervical spondylosis, which might
account for some of the patient’s
right upper extremity pain, but at
best I think if there is any
cervical pathology, I suspect it
will be minor.  Nevertheless, it
would be reasonable to order a
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cervical spine MRI without contrast
to rule out any currently
unrecognized cervical pathology.  On
the matter of obtaining a right
shoulder arthrogram to look for a
small rotator cuff/labral tear as a
cause for some of the patient’s
right shoulder pain, it might be
reasonable to re-image the right
shoulder using a high-resolution
large-bore MRI with a 1.5 Tesla
magnet if we can correctly assume
that the initial MRI scan was done
on a low resolution low-Tesla open
MRI scanner.  If the open MRI unit
initially used was a 1.5 Tesla unit,
this may not be necessary. I would
probably forgo insisting for an
arthrogram of the right shoulder at
this point due to the current
severity of the patient’s right
upper extremity CRPS. 

Based on his diagnosis of CRPS, the claimant

began receiving treatments from Dr. Katinka van der

Merwe, D.C.  In a letter dated December 31, 2016, Dr.

van der Merwe wrote, “It is my professional opinion,

based on my extensive care of the neurologic symptoms of

patients who suffer from CRPS, that Ian suffers from

CRPS that is showing signs of spreading (common with his

condition). Ian shows all the classic signs and symptoms

associated with this vastly underdiagnosed condition”.

Dr. Mark Miller excused the claimant from work

with a work excuse dated December 12, 2016.  In this
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work excuse Dr. Miller noted, “[u]nable to return to

work due to his complex regional pain syndrome”.  The

claimant testified that he began working for Neurologic

Relief Center on January 12, 2017.

Opinion

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005). 

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001).  Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  A claimant does not have to

support a continued need for medical treatment with
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objective findings.  Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

When a primary injury is shown to have arisen

out of and in the course of employment, the employer is

responsible for any natural consequence that flows from

that injury.  McDonald Equip. Co. v. Turner, 26 Ark.

App. 264, 766 S.W.2d 936 (1989).

The claimant was diagnosed with CRPS by two

orthopedic surgeons, his primary care physician and two

other experts in the field of CRPS.  The claimant was

first diagnosed with CRPS by Dr. Heim on July 15, 2015. 

Dr. Heim indicated that “[t]his patient has had therapy

and an MRI of the right shoulder but his symptoms are

more indicative of a possible labral tear as well as

early complex regional pain syndrome of the right upper

extremity.

The claimant was seen by a second orthopedic

surgeon, Dr. Cox, on December 8, 2015.  Dr. Cox agreed

with Dr. Heim’s diagnosis of CRPS.  Dr. Cox noted in his

records, “[h]is guardedness of his arm and his symptoms

in his hand and arm are consistent with reflex

sympathetic dystrophy and chronic regional pain are

plainly obvious”.
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Additionally, Dr. Cannon agreed with the

diagnosis of CRPS.  In his February 8, 2016 notes, Dr.

Cannon wrote:

After examination of Mr. Rude, I do
believe he has complex regional pain
syndrome of the right upper
extremity.  There are some parts of
it that certainly fit with CRPS and
other parts that do not quite fit,
although the bottom line is that it
is a neuropathic pain.  Dr. Cannon
recommended medication and
considering the placement of a
spinal cord stimulator if Ketamine
infusion was not successful.  Both
Dr. Cox and Dr. Cannon agreed that
the claimant needed to see Dr.
Harbut, a specialist who treats
patients with Ketamine infusions as
part of their treatment for CRPS.

Dr. Harbut specializes in the diagnosis and

treatment of CRPS.  Dr. Harbut saw the claimant on

August 8, 2016 at which time he generated an in-depth

report on the claimant’s problems, history and an

explanation of why he believes the claimant has CRPS. 

Dr. Harbut stated unequivocally that his impression was

that the claimant developed type I CRPS of the right

upper limb after a work-related injury in April of 2015.

Finally, Dr. van der Merwe, who is treating

the claimant, stated the following objective findings to

support a diagnosis of CRPS:
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The physical and neurological exams
revealed the following: Patient had
bright red discoloration of right
arm and hand, as well as the
characteristic skin mottling of the
palmar surface classically
associated with CRPS. Patient had
slight edema present in right hand.
Lower body myotomes measured SI
3/10, L5 2/10, and L4 4/10. All
other lower body myotomes tested
WNL. Upper body myotomes measured C8
3/10, C7 3/10, C6 4/10, and C1 4/10.
All other upper body myotomes tested
WNL. Sensory exam of the right upper
extremity revealed abnormal
responses to pain, temperature (hot
and cold), vibration, light touch,
deep touch, and pressure. Light
palpation revealed subluxations of
C1 and C2 as well as T4. Cranial
nerves IX, X and XII both tested
abnormal. Based on my exam findings,
a Surface EMG exam was performed. A
heart rate variability exam was also
performed, showing severe
dysautonomia.

Dr. van der Merwe also indicated in this

report that it was her opinion that the claimant suffers

from CRPS that is showing signs of spreading.

The preponderance of the medical evidence

supports a finding that the claimant has CRPS that is

causally connected to his compensable injury.  In

addition to the medical evidence, witnesses testified

that the claimant was not experiencing problems with his

right shoulder prior to the work-related injury.  The
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claimant testified that he passed a physical prior to

beginning his employment with the respondent-employer

and that he did not have prior problems with his right

upper extremity.

Jeff Sprott testified that he knew the

claimant from the time he joined the Bella Vista Fire

Department two years earlier.  Sprott helped with

instructing the fire fighters and evaluated their

performance.  Sprott testified that he had never seen

the claimant have problems with any of the training

until he was involved in the work-related accident.  

Also, Tyler McLauglin, a friend of the

claimant, testified that he had known the claimant a

couple of years prior to his accident and had not

noticed anything unusual or any problems until after the

injury.  McLauglin testified further that after the

injury, the claimant would experience excruciating pain

on the right side of his upper body and would have to go

home early from Bible study meetings because of

sensitivity to noise or temperature. 

The claimant’s wife, Laura Rude, indicated

that before the accident the claimant did not have

problems with his right hand or his right arm.  She
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stated that after the injury, there were days when the

claimant struggled with simple tasks such as showering,

washing dishes, and eating with utensils.

I am not unmindful of the opinion of Dr.

Roman; however, I assess less weight to that opinion as

compared to the opinions of the five medical

professionals who opined that the claimant does have

CRPS.  Dr. Roman only saw the claimant on a single

occasion and formed an opinion that the claimant did not

have CRPS. When medical opinions conflict, the

Commission may resolve the conflict based on the record

as a whole and reach the result consistent with reason,

justice and common sense.  Barksdale Lumber v. McAnally,

262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s

special qualifications and whether a physician rendering

an opinion ever actually examined the claimant are

factors to consider in determining weight and

credibility.  Id.

Dr. Roman indicated that although the claimant

brought in pictures of his hand swollen and discolored,

he did not see those symptoms when he examined him.  Dr.

Roman opined that the claimant did not suffer from CRPS

but, instead, suffered from “right arm pain, possible
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[sic] associated with nicotine use”.  This opinion was

given in spite of the fact that the claimant had stopped

smoking a month earlier and had smoked prior to his

injury without suffering right arm problems.  The

claimant did not start experiencing pain in his right

upper extremity until after his injury.

Dr. Harburt addressed the opinion of Dr. Roman

in his July 7, 2016 report:

Two orthopedic surgeons considered
the diagnosis of RSD/CRPS, but these
diagnoses were apparently discounted
by two pain physicians. The reasons
given for discounting the likelihood
of CRPS included: (1) a negative
EMG/NCV study; and, (2) a negative
triple-phase bone scan, FIRST of
all, as I pointed in the above
discussion, by definition, CRPS,
type-1, must have a negative EMG/NCV
result. Thus, a negative EMG/NCV
study is not a valid reason to
discount a diagnosis of CRPS, type-
1, SECOND of all, a “negative”
triple-phase bone scale has no
reliable value in ruling-out CRPS,
if the negative result was obtained
> 5 months after the injury -
suspected to have caused a patient’s
CRPS - occurred. 

In determining that the opinion of Dr. Roman

was entitled to the greatest weight, the majority, in

affirming and adopting the opinion of the Administrative

Law Judge, noted the fact that Dr. Roman had viewed a
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surveillance video provided by the respondents in

formulating his opinion.  The video showed the claimant

using his right hand to carry certain objects.  Dr. van

de Merwe explained that the claimant’s symptoms are not

constant and at their fullest level at all times.  Dr.

van de Merwe wrote:

RSD/CRPS diagnostic criteria state
that the clinical findings may only
be evidenced at ‘some time’. This
means that the evidence may not be
constantly present. This explains
why swelling, sweating, abnormal
skin temperatures, etc. may not be
present during every doctors’ visit.
I would like to also bring to your
attention the following as reported
by rsdfoundation.org: ‘It should be
emphasized that patients with
RSD/CRPS may not present with these
objective findings, especially
during the early stages of the
disease’. This is especially the
case in the early stages of
RSD/CRPS. The condition may not be
equally painful every day. External
factors such as high pressure
weather systems and emotional stress
may increase the external
signs/symptoms of RSD/CRPS as well
as pain levels. Ian is capable, on
better days, to use his right hand
for minor tasks. This is not
unusual, as CRPS patients are worse
on some days than others, although
their pain is always present to some
degree.

Although the claimant may have been doing
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minor tasks in the video such as holding a phone, a cup,

or a shirt on a hanger, this does not indicate that he

is not in pain.  The video demonstrated that the

claimant was having a relatively good day and was able

to use his hand.  Dr. Harbut and Dr. van de Merwe opined

that a person can still use his hand while having a

diagnosis of CRPS.

For the aforementioned reasons, I find that

the claimant suffers from complex regional pain syndrome

as a result of his compensable right shoulder injury. 

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


