
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F910795

RONNIE RENDELL, EMPLOYEE CLAIMANT

ARKANSAS CHILDREN’S HOSPITAL,
EMPLOYER                                RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES,             
INSURANCE CARRIER/TPA                   RESPONDENT NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 11, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney
at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed and
Adopted, as Modified.

OPINION AND ORDER

Respondents appeal an administrative law

judge’s opinion filed November 3, 2016.  The

administrative law judge found that the claimant has

proven by a preponderance of the evidence of record that

he is entitled to additional permanent partial
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disability benefits for wage loss in the amount of

thirty percent (30%) in addition to the rating.  This

award is subject to a deduction for the $870.00

overpayment.  After reviewing the entire record de novo,

the Full Commission affirms as modified the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved by a preponderance of the

evidence that he is entitled to additional permanent

partial disability benefits for wage loss in the amount

of fifteen percent (15%) in addition to the rating

subject to a deduction for the $870.00 overpayment.      

I.  HISTORY

The claimant suffered a compensable injury to

his neck and back in a fall on November 16, 2009.  As a

result of his injury, the claimant underwent a cervical

fusion at C5-C7.  The claimant was given a twenty-nine

percent (29%) impairment rating and twenty-five percent

(25%) wage loss.

Since his first hearing in 2011, the claimant

has undergone two additional surgeries.  On November 4,

2013, the claimant had the hardware at C5-C7 removed and

surgery to address a herniated nucleus pulposus and

annular tear at C4-C5.  On April 29, 2014, the claimant
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underwent a surgery to address stenosis at C3-C6 and C7.

The claimant testified that his condition is

much worse than it was at the time of the initial

hearing.  The claimant testified as follows:

Q. Now Ronnie, when we had
our hearing five years ago
you indicated that you
could get up, you could go
a couple of hours, and
then you would crash, and
then you would lay down
for a few hours and
regroup I think as you
said it?

A. Yes.

Q. What about now? Are you
different now than you
were then?

A. I’m worse now because
after the two hours, Your
Honor, I’m moving for
three hours out of the
day.  Twenty-one hours I’m
stuck in bed, straight in
bed 21 hours out of, when
I come out of my apartment
and I get in my wheelchair
and go smoke a cigarette. 
And I’m right back in that
bed.

The claimant also testified that his ability

to drive has gotten worse.  Additionally, the claimant

is taking significantly more medication then he was five

years prior to the most recent hearing.  The claimant



     RENDELL - F910795 4

offered the following testimony regarding his

medications:

Q. Do you still take
Baclofen, a medication to
help you with your muscle
spasms?  Let me ask you
like that.

A. Yes, I take 26 pills a
day.  6:00 in the morning,
8:00 in the morning, 12:00
in the afternoon, 4:00 in
the afternoon, 6:00 in the
evening, 8:00 at night,
and 12:00 midnight.

Q. That sounds like
significantly more than
you were taking back five
years ago?

A. Yes.  And I’m getting
worse. This don’t get
better. 

In addition, the claimant was living

independently in 2011 but now lives in an assisted

living facility.

The claimant was evaluated by Dr. Thomas Kiser

on March 24, 2010 and assessed an impairment rating of

twenty-one percent (21%) to the person as a whole.  Dr.

Kiser explained how he arrived at the twenty-one percent

(21%) impairment rating as follows:

... Finally using the
Combined Value Chart on
page 322, using the 10%



     RENDELL - F910795 5

impairment station and
gait combined with the
upper extremity impairment
of 3% gives us a 13%
impairment of the whole
person.  Combining the 13%
with the bladder urgency
impairment of 3% gives him
16% and finally, using
Table 19 on page 149 with
sexual dysfunction of 5%
impairment rating gives
him a permanent impairment
of 21% of the whole
person.

A reliable Functional Capacity Evaluation

performed on April 21, 2010, indicated that the claimant

could perform work in the light classification.

An Independent Medical Examination performed

by Dr. Barry Baskin on April 26, 2010, yielded the

following:

IMPRESSION: Mr. Rendell is
a nice gentleman referred
for impairment rating.  He
had a work related fall
11/09 and underwent a C6
corpectomy, anterior
reconstruction of the
cervical spine with 24 mm
stackable carbon cage from
C5 through C7, internal
fixation, bone fusion with
bone graft, allograft and
autograft C5 through 7. 
He has been left with
residual spasticity, right
hand atrophy and weakness,
poor balance, left upper
extremity weakness,
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urinary urgency and
frequency, erectile
dysfunction.  I reviewed
Dr. Kiser’s impairment
rating.  Mr. Rendell was
given an impairment rating
of 10% for impairment of
station and gait, 3% due
to bladder urgency and 5%
due to sexual dysfunction
for a total of 21% whole
person impairment.  In my
opinion this gentleman
should also certainly be
rated on his cervical
surgery.  He had a
cervical reconstruction
with corpectomy.  Using
the AMA Guidelines Fourth
Edition table 75, page
113, this would give him
an additional 10% whole
person impairment.  I
agree with Dr. Kiser’s
impairment rating based on
his assessment but would
then combine that with an
additional 10% whole
person impairment using
the Combined Values Chart
on page 322.  This 21%
impairment per Dr. Kiser
combined with a 10%
impairment based on his
cervical surgery would
give this gentleman a 29%
whole person impairment. 
Mr. Rendell will likely
have spasticity and spinal
cord pathology for the
rest of his lift [sic]. 
He has certainly made a
substantial recovery but
still has significant
disability.
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The claimant underwent a second Functional

Capacity Evaluation on April 7, 2015, at Odessa Physical

Therapy which placed him in the light to medium work

category, lifting up to twenty-five (25) pounds. 

However, WorkSTEPS Safe recommended physical demand

classification would actually be light.  One out of two

categories was invalid.  The evaluator noted:

Mr. Rendell did not meet
the physical criteria to
RTW as a cook in a
hospital setting safely. 
He has very limited
cervical motion, bilateral
UE weakness, poor balance
and proprioception.  He
has some cognitive loss
and his memory and
analytical abilities have
been affected to some
degree.  He is very verbal
and the extent of his
memory loss is not
immediately apparent.

This evaluation also noted that the claimant was a fall

risk and needed assistance to manage his medical care. 

Additionally, the claimant’s physical capabilities were

not expected to improve and may worsen.

Dr. Barry Baskin saw the claimant again on

August 31, 2015, and assessed the impairment rating at

thirty-two percent (32%) to the body as a whole.  Dr.

Baskin explained:
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IMPRESSION: Mr. Rendell is
a nice gentleman who I
have seen previously back
in 2010 and now he is
referred back for a second
IME for Impairment Rating
pertaining to his two
recent surgeries.  Using
the AMA Guides to the
Evaluation of Permanent
Impairment Fourth Edition,
he would have a 2%
additional impairment
based on the first surgery
that Dr. Ramsey did, which
was the patient’s actual
second surgery.  He would
have an additional 1%
impairment to the whole
person for the last
surgery, which was a
decompression.

In summary, Mr. Rendell
would have 3% additional
impairment to the whole
person for the previous
surgeries done by Dr.
Michael Ramsey.  These
would be added to the 29%
previously given for a 32%
whole person impairment.
...

Because of concerns about the validity of the

second Functional Capacity Evaluation, Dr. Baskin

referred the claimant to Dr. Judy White Johnson, a

neuropsychologist.

Regarding the validity of the April 7, 2015,

Functional Capacity Evaluation, Dr. Johnson noted in her
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report dated September 1, 2015:

A functional capacity
evaluation was completed
in Odessa on 04/07/2015. 
As there were validity
issues, I talked with the
examiner who conducted the
test.  She state[d] she
thinks the report is
valid.  She said the
validity scales used which
showed problems with
validity are inappropriate
for patients such as Mr.
Rendell.  The validity
used in this examination
is associated with pain
ratings.  In terms of his
day-to-day activities she
said he was able to
perform such tasks as
unscrewing the lids on
jars although he might
have difficulty gripping
the jar.  She found him to
be cooperative and giving
his best effort.

Dr. Johnson offered the opinion that the

claimant’s fine motor speed was significantly impaired;

that the claimant had memory deficits; and that the

claimant was unable to read.  Dr. Johnson’s evaluation

revealed that the claimant’s basic skills show his word

recognition abilities are at a first grade level and

basic arithmetic skills are at the second grade level.

A pre-hearing order was filed on April 21,

2016.  The claimant contended that “there has been a
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change in his condition, affecting wage loss.  Since the

last hearing, the claimant has had two (2) more

surgeries and permanent impairment was increased from

twenty-nine (29%) to thirty-two (32%).  He seeks payment

of additional permanent partial disability benefits or

permanent and total disability”.  Respondents #1

contended that “all appropriate benefits have been paid.

In fact, there has been an overpayment in temporary

total disability benefits of $870.00, for which the

respondents seek a credit.”  Respondent #2 deferred to

the outcome of litigation.

The parties agreed to litigate the following

issues: (1) Whether a change in the claimant’s physical

condition has increased the claimant’s loss of earning

capacity or rendered him permanently and totally

disabled; (2) fund liability; (3) credit for

overpayment; and (4) attorney’s fees.  All other issues

were reserved.

After a hearing, an administrative law judge

filed an opinion on November 3, 2016.  The

administrative law judge found that the claimant has

proven by a preponderance of the evidence of record that

he is entitled to additional permanent partial
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disability benefits for wage loss in the amount of

thirty percent (30%) in addition to the rating.  This

award is subject to a deduction for the $870.00

overpayment.  Respondents #1 appeals to the Full

Commission.  The claimant filed a cross-appeal.

II.  ADJUDICATION

A.  Res Judicata

In O'Hara v. J. Christy Constr. Co., 94 Ark.

App. 143, 227 S.W.3d 443 (Ark. App. 2006), the Court of

Appeals stated, “[t]he Commission first erred in

declaring this claim for additional benefits,

particularly permanent and total disability, barred by

res judicata.  Res judicata can and does apply to

workers' compensation cases if the merits of the issue

have already been subject to a full and fair hearing”.

See Beliew v. Stuttgart Rice Mill, 64 Ark. App. 334, 987

S.W.2d 281 (1998); Perry v. Leisure Lodges, 19 Ark. App.

143, 718 S.W.2d 114 (1986). See also Castleberry v.

Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000);

Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776

(1996); Tuberville v. International Paper Co., 18 Ark.

App. 210, 711 S.W.2d 840 (1986). Res judicata bars

relitigation of that determination unless there is
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evidence of change following the previous order. See

Cariker v. Ozark Opportunities, 65 Ark. App. 60, 987

S.W.2d 736 (1999); Tuberville v. International Paper

Co., supra. 

The O’Hara Court went on to say, “[c]ertainly,

res judicata could apply where conditions have not

changed. However, the adjudication that was res judicata

in the case at bar was that appellant's condition as of

March 1997, entitled him to no more and no less than

twenty percent (20%) wage-loss disability benefits. See

Tuberville, supra.”  The Court of Appeals made it clear

that the Commission erred when it stated that

appellant's claim for increased permanent disability

benefits in 2003 was barred by res judicata, because his

claim was based upon changes in his condition post-1997. 

O’Hara, supra.

In the present matter, res judicata does not

bar this claim.   Since the previous adjudication, the

claimant underwent two additional surgeries which

rendered him an additional three percent (3%) body as a

whole impairment; the claimant has had to move into an

assisted living facility whereas he previously lived on

his own.  Also, the claimant relies on a wheelchair on a
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daily basis.  In addition, the claimant’s dosage of

medication has increased significantly since the prior

adjudication.  Finally, the claimant testified that his

overall condition has worsened since the previous

adjudication.  Here, as in O’Hara, the claimant’s

condition changed and it is these changes that form the

basis of this claim.  Thus, the Full Commission finds

that res judicata does not bar this claim.

B.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability

to earn a livelihood.  The Commission is charged with

the duty of determining disability.  Cross v. Crawford

County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining wage-loss disability, the

Commission may take into consideration the worker's age,

education, work experience, medical evidence and any

other matters which may reasonably be expected to affect

the worker's future earning power.  Such other matters

are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v.

Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946
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(1984); Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.W.2d 130 (1990); Cross v. Crawford County Memorial

Hosp., supra. It is well established that a claimant’s

prior work history and education are factors to be

considered in determining eligibility for wage-loss

benefits.  See Cross v. Crawford County Memorial Hosp.,

supra.; Glass v. Edens, supra.; City of Fayetteville v.

Guess, supra.; Curry v. Franklin Electric, supra.

The claimant is fifty-seven years old with a

high school education.  The claimant’s work history is

as an unskilled manual laborer and he has no

transferrable skills.  Additionally, despite completing

high school, the claimant recognizes words at a first

grade level and has basic math skills at a second grade

level.

The medical evidence reveals that the claimant

has been diagnosed with spasticity in both legs with

poor balance and an unstable gait, neuropathic pain, and

weakness of the upper extremities, bladder urgency, and

erectile dysfunction as a result of the injury. 

Additionally, Dr. Baskin opined that the claimant will

likely have spasticity and spinal cord pathology for the

remainder of his life.  Also, Dr. Baskin indicated that
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the claimant has “significant disability”.

Based on the change in his physical condition

with two additional surgeries and an increase in

impairment rating since the 2011 hearing, the Full

Commission finds that the claimant is entitled to

additional wage loss.

Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he is

entitled to additional permanent partial disability

benefits for wage loss in the amount of fifteen percent

(15%) in addition to the rating.  This award is subject

to a deduction for the $870.00 overpayment.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED.

                    _______________________________
                    SCOTTY DALE DOUTHIT, Chairman

_______________________________
PHILIP A. HOOD, Commissioner 

 ___________________________________
CHRISTOPHER L. PALMER, Commissioner


