
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Vacated in part and
reversed in part. 

OPINION AND ORDER

Respondents appeal and the claimant cross-appeals

an administrative law judge opinion filed on August 5, 2016,

finding, in relevant part, that the claimant proved that he is

entitled to additional reasonable and necessary medical treatment

for his lower back and left hip.  Based upon our carefully

conducted de novo review of this claim in its entirety, we find

that the claimant has failed to prove entitlement to additional

medical treatment for his left hip.  Furthermore, we find that

additional medical treatment for the claimant’s back was not an

issue for litigation, and the administrative law judge’s award of

benefits for this condition is hereby vacated. 
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History 

A Prehearing Order filed April 11, 2016, reflects that

1) the parties stipulated to the commission’s jurisdiction of

this claim, 2) an employer/employee relationship existed on

October 22, 2014, and 3) the claimant’s disability rates were

$400 per week for temporary total disability and $300 per week

for permanent partial disability.  By way of said Order, the

claimant contended that he was entitled to additional medical

treatment for his left hip and back, and the respondent contended

that all appropriate medical treatment related to the claimant’s

claim had been rendered and paid.  

At the June 22, 2016, hearing, these pre-hearing

stipulations were revised to reflect that the sole issue in

dispute was additional medical treatment for the claimant’s left

hip. 

As previously mentioned, in his August 5, 2016, opinion

the administrative law judge found that the claimant was entitled

to additional medical treatment for both his back and his left

hip.  Subsequently, both parties communicated by letter to the

administrative law judge that the issue of additional medical

treatment for the claimant’s back had been reserved by the

claimant’s counsel and was not an issue for determination at the

June 22nd hearing.  In Burkett v. Exxon Tiger Mart, Inc., 2009

Ark. App. 93, 304 S.W.3d 2 (2009), the court found that Ark. Code
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1 We note that it is well-established that the
administrative law judge can make determinations of credibility
regardless of whether or not it is listed as an issue for
determination. 

Ann. §§11-9-511 and 11-9-811 (2002) did not authorize the

commission to, sua sponte, order an independent medical

evaluation after the parties had litigated compensability and

additional benefits.  Furthermore, the court found that these

statutes did not give the Commission authority to reserve making

determinations on compensability and additional benefits when

those were the only issues litigated by the parties. Id.  

While the issues to be litigated in Burkett v. Exxon

Tiger Mart, Inc., supra, were different from the issue to be

litigated in the present claim, the interpretation of our

workers’ compensation statutes as presented in Burkett v. Exxon

Tiger Mart, Inc., supra, remains the same: an administrative law

judge cannot make sua sponte findings on issues not being

litigated.1 

Because both parties agreed that the issue of

additional medical treatment for the claimant’s back was not an

issue to be litigated at the June, 2016, hearing, the

administrative law judge exceeded his authority by making a

finding of fact concerning this issue.  See, Burkett v. Exxon

Tiger Mart, Inc., supra.  Therefore, this finding is hereby

vacated.
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With regard to the issue of additional medical

treatment for the claimant’s left hip, the preponderance of the

evidence demonstrates that the claimant’s left hip problems are

unrelated to his compensable injury.  Therefore, the claimant has

failed to prove that additional medical treatment for his pre-

existing hip condition is reasonable and necessary for the

treatment of his compensable injury, and these benefits are

hereby denied.

It is undisputed that the claimant injured his back on

October 22, 2014, while attempting to load a heavy medical desk. 

A Form AR-N filed on November 3, 2014, reflects that the claimant

claimed an injury to his left hip at that time, as well.  More

specifically, the claimant wrote that his left hip “poped

(sic)...due to an old injury” as he was lifting a desk and it

fell.  At the June, 2016, hearing, the claimant testified that

“it felt like a shockwave” all through his left side when this

incident occurred.  The claimant further testified that he

immediately felt like he had pulled his left groin muscle as he

had “done in the past.”  The claimant offered the following

testimony concerning his prior groin injury: 

Q. Okay. And then the attic thing that you were
just telling us, was that the back injury or was
that something different?

A. That was something different.

Q. Okay. What did you injure in the attic?
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A. I -- I -- My hip. I – I pulled a groin
muscle in my left hip or in my left groin
region, and I went to the doctor over it.

In addition to a prior groin injury, the claimant

stated that he hurt his back “years ago” while he was moving a

large fish aquarium for his wife.  The claimant testified that

this injury required medical treatment. 

The claimant stated that he commenced his employment

with the respondent-employer “sometime in 2013.”  Furthermore,

the claimant denied having had left hip problems while working

for respondent-employer prior to October 22, 2014.  The claimant

claimed that he was denied medical treatment for his left hip as

a result of his October 22, 2014, industrial accident.  In this

regard the claimant stated, “Every time I had an appointment made

that I thought I was going to get assistance, I would go to the

appointment and find out that they had canceled it the day

before.”  The claimant testified that he received cortisone

injections in his left hip when he “discovered” that he had

Medicaid.  The claimant further testified that he eventually had

a total left hip replacement. 

On cross-examination, the claimant agreed that he had

sustained six injuries prior to October 22, 2014, to include the

two injuries previously mentioned.  The claimant confirmed that

some of those injuries were work-related, and they included 1)

carpal tunnel syndrome “or something like that”; 2) a shattered
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left knee; 3) an elbow injury; 4) a back strain; 5) a thumb

dislocation, and; 6) a neck injury.  The claimant admitted that

his claim for benefits related to carpal tunnel syndrome was

denied when surveillance video showed him putting a tire on

“something” at his father’s shop.  Further, the claimant agreed

that he was involved in a motor vehicle accident when he was

sixteen whereby his head “went through the windshield,” and his

shoulder “took out the door glass.”  The claimant testified that

he had three knee scopes as a result of knee injury and that he

received chiropractic care following his motor vehicle accident

and back injuries.

The claimant confirmed that he failed to report his

October 22, 2014, injury contemporaneously with that injury, and

that he worked his regular shift performing his regular duties

the following day.  When questioned about a discrepancy in his

deposition testimony concerning prior left hip problems, the

claimant responded: “I remember going to the hospital for

something with my left side, but I think it was a groin muscle. I

don’t – I don’t really remember it that well, ma’am. Evelyn

[Brooks] pointed it out to me with the paperwork she showed me.”  

When later pressed by the respondent’s counsel, the claimant

remembered a motorcycle accident he had in 2008 that resulted in

a broken tailbone.  The claimant could not recall having gone to

the emergency room on September 5th and 14th of 2006, complaining
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of severe lower back pain from lifting a tire, however.  Nor

could he recall seeking emergency medical treatment on October

13, 2009, for left hip pain.  Concerning this treatment, the

claimant stated, “That’s the one I was talking to Ms. Brooks told

me about.”  The claimant’s testimony regarding this injury

continued as follows:

Q. Okay. And you indicated to doctors there
that you were unable to work for three to
four days due to the pain.

A. Yes, ma’am.

Q. And that it was very painful to bear
weight, do you recall that?

A. Yes, ma’am. Yes, ma’am.
 

...

Q. And you were having numbness to your left
leg all the way down to your foot, is that
right?

A. Possible, yes, ma’am.

Q. The doctors noted that there was an
audible popping of your left hip when you
moved it. Do you recall that?

A. No, I don’t.

Q. If it’s in the records, though, again you
don’t dispute that?

A. Yeah, I – I’m not going to dispute it
because I can’t remember actually.

Q. And you had X-rays done at the time?

A. Possibly.

Q. It looks like your injury occurring when
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you fell off a dirt bike was in November
2010. Does that sound correct?

A. Yeah.

Q. You went to the hospital in Springdale at
that time?

A. Yeah.

Q. You were complaining of lower back pain,
is that right?

A. Yes, ma’am.

Q. You had X-rays done again of your hips,
correct?

A. I had X-rays done on my back, and they
discovered I had a broken tailbone.

Q. Okay. But the X-rays that we have also
show that you had osteoarthritis at that
time. Were you aware of that?

A. No, ma’am.

The record confirms that the claimant received

emergency medical treatment at Washington Regional Medical Center

on September 5th, 14th, and 18th of 2006, for a lumbar strain that

resulted from an alleged work-related injury.  

The claimant presented to the Washington Regional

Medical Center emergency department again on October 13, 2009,

for left hip pain from “crawling around in an attic.”  Treatment

documentation of that visit confirms that the claimant reported

being unable to work for three to four days prior to his

emergency room visit due to hip pain and pain from weight

bearing.  This documentation further reflects that the claimant
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reported a gradual onset of worsening hip pain over the previous

five days.  In addition, the claimant’s attending physician

reported audible “popping” of the claimant’s left hip with

movement.  X-rays of the claimant’s pelvis with a lateral view of

his left hip showed no acute fracture or malalignment with mild

right and moderate left hip osteoarthritis.  The claimant was

diagnosed with sciatica, prescribed Hydrocodone, and discharged

home.

The claimant presented to the Northwest Medical Center

Springdale emergency department on November 9, 2010, with sudden

onset low back pain from having fallen backwards off of his dirt

bike.  X-rays of the claimant’s lumbar spine revealed a fractured

coccyx and degenerative disc disease of the lower spine.  X-rays

of the claimant’s pelvis revealed “mild to moderate degenerative

osteoarthritis of both hips, left greater than right.” 

Medical documentation from the Natural State Healing

Arts Chiropractic clinic dated October 24, 2014, reflects that

the claimant presented on that date with severe lower left back

pain.  An MRI of the claimant’s lumbar spine taken on October 30,

2014, revealed multilevel moderate to severe degenerative disc

disease, most notable on the left at L4-5 and L5-S1.

A clinic note from Cooper Family Medicine dated

November 5, 2014, demonstrates that the claimant presented to Dr.

Craig Cooper with lower back pain “after trying to move some

desks around.”  Dr. Cooper noted that the claimant had gone to
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his  primary care physician where x-rays and an MRI were done. 

The claimant was assessed with thoracic and lumbar disc

degeneration with a herniated disc at L5-S1 on the left.  Dr.

Cooper referred the claimant to a neurosurgeon.

Dr. J Michael Calhoun evaluated the claimant on January

16, 2015.  In correspondence of that date, Dr. Calhoun stated

that the claimant had multiple degenerative changes and stenosis

throughout his lumbar spine.  Dr. Calhoun further stated that the

claimant’s pain pattern and some of his physical findings pointed

more to his left hip pathology as the source of his symptoms. 

Dr. Calhoun stated that lumbar spine surgery was not warranted;

however, he referred the claimant for a left hip MRI and

“possibly and orthopedic evaluation.”  

An MRI of the claimant’s left hip taken on January 23,

2015, revealed small joint effusion with moderate osteophytic

degenerative changes.  At his follow-up appointment on January

27, 2015, Dr. Cooper assessed the claimant with a stress fracture

of the left femoral neck, a bone contusion of the left femoral

head, osteoarthritis, and degenerative joint disease.

The claimant was seen by Dr. John Marcus Heim on

February 11, 2015.  A clinic note from that date reflects that

the claimant reported that he felt an immediate “shocking”

sensation to the left side of his back and left hip at the time

of his October, 2014, injury.  Furthermore, the claimant stated

that the pain and discomfort to his left hip continually worsened
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over the few months after this injury, to the point that he

presented on crutches.  Dr. Heim stated that an MRI report of the

claimant’s left hip was provided, but actual images were not

available. 

Following a comprehensive examination, Dr. Heim

concluded as follows:

Discussion Notes 
[T]he patient’s work comp injury which

occurred approximately 3 months ago resulted
in a left femoral neck fracture. The femoral
neck fracture has now healed but he is left
with the ongoing symptoms of pain from his
pre-existing severe osteoarthritis of the
left hip. I recommended a left hip injection
to see if we can palliate his symptoms get
him off the crutches in getting back to his
pre-injury level of if activity. If this is
accomplished he will be at maximum medical
improvement at that point. I suspect this is
not going to occur and he is going to
continue to have left hip pain which is the
result of his ongoing osteoarthritis of the
hip which is again a pre-existing problem.
This will be difficult for this patient to
understand that we are likely going to have
to proceed with left total hip replacement
arthroplasty on his private insurance and
close his work comp claim as his left femoral
fracture has healed. This will significantly
improve his symptoms and he should be able to
get back to gainful employment following that
procedure. In the long-term he has
osteoarthritis of the right hip as well which
will have to be addressed in the future when
[] becomes more symptomatic. We should also
make note that he has a left partial foot
drop as a result of a pre-existing problem. I
will see him back in 2 weeks to monitor
efficacy of his hip injection.

 
In response to a June 8, 2015, questionnaire from

Claims Examiner, Trisha Tejral, Dr. Heim stated that the claimant
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reached maximum medical improvement “from his hip fracture” on

February 11, 2015.  In correspondence to Tejral from Dr. Heim

dated June 14, 2015, Dr. Heim stated that, based on his

examination of the claimant, his experience with the claimant’s

type of injury, and “recommendations from the Guides to the

Evaluation of Permanent Impairment 4th Edition AMA,” the claimant 

“suffered a fracture of the left femoral neck which was

essentially nondisplaced or minimally displaced”; the fracture

went on to heal, and; the fracture occurred “in a hip that was

already arthritic which is a pre-existing condition.”  Dr. Heim

noted that the claimant’s range of motion was limited

predominantly due to his pre-existing osteoarthritis, which,

combined with his fracture, would likely prohibit a full

recovery.  Dr. Heim assigned the claimant six percent (6%)

permanent physical impairment to the body as a whole and fifteen

percent (15%) impairment to the claimant’s lower extremity.  In

addition, Dr. Heim recommended that the claimant undergo a total

left hip replacement arthroplasty.  Dr. Heim added, however, that

the claimant would have eventually needed a left hip arthroplasty

absent an injury due to the amount of degenerative changes found

in his left hip.

On July 9, 2015, the claimant was evaluated by Dr.

Christopher Arnold for left hip pain.  Upon reviewing the

claimant’s left hip MRI, Dr. Arnold stated that he could
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“visualize” the fracture line around the left femoral neck.  Dr.

Arnold assessed the claimant with left hip pain “secondary to

femoral neck stress and some secondary osteoarthritis.”  As to

causation, Dr. Arnold opined that the claimant’s work

necessitated the claimant’s total hip replacement.  Moreover, Dr.

Arnold stated, “I do think he had some pre-existing arthrosis.

However, I think that the need for hip replacement is related to

the fracture of his femoral neck.” 

On November 5, 2015, the claimant underwent an

independent medical evaluation performed by Dr. Matthew J. Coker. 

Based on Dr. Coker’s physical examination of the claimant and a

review of his medical records and diagnostic studies, Dr. Coker

concluded that the claimant suffered from severe osteoarthritis

of the left hip and osteoarthritis and degenerative disc disease

of his lumbar spine.  Based on the claimant’s reported history of

injury and subsequent medical treatment, Dr. Coker believed that

the “majority of the injury was an acute aggravation of his lower

back problems and to a much lesser degree initially to hip

aggravation.”  Moreover, Dr. Coker stated that the progression of

the claimant’s hip pain since his injury was “largely due to

progression of the arthritis.”  Dr. Coker concluded, in relevant

part, as follows:

I do not believe that the hip replacement is
needed secondary to the injury sustained back
in October of 201[4] and is rather due to the
pre-existing condition of osteoarthritis and
progression of that arthritis....As for the
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impairment rating, Dr. Heim gave him an
impairment rating of 6% for the whole person
largely in part due to the reading and states
he had a possible impending stress fracture.
After reviewing the MRI, I do not see edema
in the femoral head and neck that is diffuse.
I think this is more consistent with the
osteoarthritis. Therefore, I think the
impairment rating for the hip would be 0% for
the lower extremity due to this injury.

 
With regard to further work-up for his 2014 injury, Dr.

Coker stated that his “biggest concern would be for his lower

back,” since, in his opinion, the claimant “sustained either an

injury or aggravation of a condition of his lower back due to the

October 22, 2014, incident.

Discussion 

It is well-known that the appellant bears the burden of

proof in establishing entitlement to benefits under the Arkansas

Workers’ Compensation Act and must sustain that burden by a

preponderance of the evidence.  Dalton v. Allen Engineering Co.,

66 Ark. App. 201, 989 S.W.2d 543 (1999); Morrow v. Morrow, 5 Ark.

App. 260., 635 S.W.2d 823 (1982).  Further, pursuant to Ark. Code

Ann. §11-9-508(a), medical benefits owed under the Workers’

Compensation Act are only those that are reasonable and

necessary. Id.

It is true that an employer takes an employee as he

finds him, and that a pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated, accelerated, or

combined with the disease or infirmity to produce the disability
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for which compensation is sought.  See, Nashville Livestock

Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Conway

Convalescent Center v. Murphree, 266 Ark. 985, 588 S.W.2d 462

(Ark. App. 1979); St. Vincent Infirmary Med. Ctr. v. Brown, 53

Ark. App. 30, 917 S.W.2d 550 (1996).  In such cases, the test is

not whether the injury causes the condition, but rather the test

is whether the injury aggravates, accelerates, or combines with

the condition.  Although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an accident

arising out of and in the course of employment, the employee’s

entitlement to compensation ends when his condition is restored

to the condition that existed before the injury unless the injury

contributes to the condition by accelerating or combining with

the pre-existing condition. See, Ark. Power & Light Co. v.

Scroggins, 230 Ark. 936, 328 S.W.2d 97 (1959).

Moreover, the Commission has the authority to resolve

conflicting evidence and this extends to medical testimony.  Foxx

v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996). 

The Commission has the duty of weighing the medical evidence as

it does any other evidence, and the resolution of any conflicting

medical evidence is a question of fact for the Commission to

resolve.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001); CDI Contractors McHale, 41 Ark. App. 57, 848 S.W.2d

941 (1993); McClain v. Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d
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34 (1989).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where

there is no sufficient independent knowledge upon which to

corroborate the claimant’s claim.  Roberts v. Leo-Levi Hospital,

8 Ark. App. 184, 649 S.W.2d 402 (1983). 

The singular disputed issue in this claim is whether

total left-hip replacement surgery recommended by Dr. Arnold is

reasonable and necessary for the treatment of the claimant’s

October, 2014, injury.  For the following reasons, we find that

it is not.

The record demonstrates that as far back as October 13,

2009, the claimant has suffered from left hip problems similar to

those he now claims resulted from his October, 2014, injury. 

These symptoms include “audible popping,” left hip pain, pain

with weight bearing, and left leg numbness that radiates down to

his foot.  Furthermore, x-rays taken in 2009 revealed “moderate”

left hip osteoarthritis.  Likewise, x-rays taken in November of

2010, revealed “mild to moderate degenerative osteoarthritis of

both hips, left greater than right.” 

It is noted that these prior diagnostic findings are

consistent with findings from diagnostic studies performed after

the claimant’s October 22, 2014, injury.  For example, an MRI of

the claimant’s lumbar spine taken on October 30, 2014, revealed

multilevel moderate to severe degenerative disc disease, most

notable on the left at L4-5 and L5-S1.  Furthermore, an MRI of
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the claimant’s left hip taken on January 23, 2015, revealed small

joint effusion with moderate osteophytic degenerative changes. 

 In November of 2014, Dr. Cooper assessed the claimant

with a stress fracture of the left femoral neck, a bone contusion

of the left femoral head, osteoarthritis, and degenerative joint

disease.  On February 8, 2015, Dr. Heim agreed that the claimant

suffered from a left femoral neck fracture which had healed. 

Furthermore, Dr. Heim found that the claimant reached maximum

medical improvement on February 11, 2015, and he opined that the

claimant’s chronic symptoms were the result of the claimant’s

pre-existing left hip osteoarthritis.  When examined by Dr.

Arnold on July 9, 2015, the claimant described an inability to

walk, sleep disturbances, and pain with day-to-day activities due

to severe left hip pain.  On November 5, 2015, Dr. Coker

concluded that the claimant suffered from severe osteoarthritis

of the left hip and osteoarthritis and degenerative disc disease

of his lumbar spine.  Dr. Coker subsequently opined that the

majority of the claimant’s injury was “an acute aggravation of

his lower back problems and to a much lesser degree initially to

hip aggravation.”  Moreover, Dr. Coker stated that the

progression of the claimant’s hip pain since his injury was

“largely due to progression of the arthritis.”  Dr. Coker

concluded that the hip replacement surgery recommended by Dr.

Arnold was “not secondary” to the injury the claimant sustained

in October of 2014.  Rather, Dr. Coker found that the claimant’s
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pre-existing condition of osteoarthritis and progression of that

arthritis necessitated that procedure.  

Of all of the claimant’s treating or evaluating

physicians, Dr. Arnold was the only physician to opine that the

claimant’s October, 2014 injury was the reason for his need for a

total left hip replacement.  A closer examination of Dr. Arnold’s

clinic notes, however, reveal that Dr. Arnold based his opinion

of causation on the history provided to him by the claimant; a

history that failed to include his pre-existing hip problems.

Based upon the above and foregoing, it is evident that

the claimant suffered from degenerative hip disease long before

his October 22, 2014, injury.  Notwithstanding that Dr. Coker

found no evidence on the claimant’s MRI of a fracture, the

preponderance of the evidence demonstrates that, at most, the

claimant sustained a fractured femoral neck as a result of his

October 22, 2014, work-related incident; a fracture that healed

no late than February 11, 2015.  Because Dr. Arnold was the only

physician to attribute the claimant’s injury to his need for a

total hip replacement, we assign more weight to the opinion of

the other treating physicians in this claim that the claimant’s

pre-existing osteoarthritis and the progression of that arthritis

necessitated the claimant’s need for total hip replacement

surgery.  Moreover, the claimant was symptomatic for left hip

pathology in 2009 and 2010.  Therefore, the cannot claim that he

experienced no left hip-related problems or that he received no
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treatment for such problems prior to October of 2014.  Rather,

the weight of the credible evidence in this claim demonstrates

that the claimant’s current left-hip symptoms are yet another

episode of chronic symptoms related to his pre-existing left hip

osteoarthritis.  Thus, it is evident that the claimant’s need for

total left-hip replacement surgery is not causally related to his

October 22, 2014 injury.  

Because the claimant has failed to prove that the

medical treatment recommended by Dr. Arnold is reasonable and

necessary for the treatment of her compensable injury, such

treatment is hereby denied and the decision of the administrative

law judge is reversed.

IT IS SO ORDERED.

                                  
SCOTTY DALE DOUTHIT, Chairman

                                  
CHRISTOPHER L. PALMER, Commissioner

 
 

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record, I concur

in part with but must respectfully dissent in part from the

majority opinion.  I concur with the majority’s decision to

vacate the Administrative Law Judge’s finding regarding
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additional medical treatment for the claimant’s back.

However, I must respectfully dissent from the majority

opinion finding that the claimant failed to establish by a

preponderance of the evidence that additional medical treatment

for his pre-existing hip condition is reasonable and necessary

and denying said benefits.

Factual and Medical Background

The claimant (age 49) worked for the respondent/employer

as a mechanic.  The claimant’s duties included driving between car

lots making minor repairs to customer vehicles.  The claimant

testified that if there were any major repairs to be made, he would

take those vehicles to Siloam Springs or Rogers to complete the

repairs.

On October 22, 2014, work was slow for the claimant so

the claimant’s supervisor sent him to Russellville to pick up

some desks.  When the claimant got to Russellville he and a

salesman started to move the desks.  According to the claimant,

the desks were heavy steels desks with elbows bolted to them.  As

the claimant started to pick up one of the desks it fell.  The

claimant testified that he immediately felt pain throughout his

left side which he described "as a sharp pain that ran down his

back and down his left side".  Initially the claimant believed

that he might have pulled a groin muscle.

The claimant testified further that they finished
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loading the desks and he transported them to Springdale.  By the

time the claimant arrived in Springdale he was in severe pain. 

The claimant stated that he told his supervisor that he thought

he had pulled a muscle and needed to go home.  

On October 24, 2014, the claimant went to his personal

physician, Dr. Karas.  The claimant also treated with a

chiropractor prior to completing AR-N Form on November 3, 2014. 

On his Form N, the claimant referenced an “old injury”.  The

claimant explained that the injury he was referring to was a

prior pulled groin muscle that he believed he may have re-

injured.  The claimant testified that the previous groin injury

was not severe and only bothered him for a few days.  Before the

injury in October of 2014, he had no problems doing his mechanic

work or any other aspect of his job.

On January 23, 2015 the claimant underwent an MRI which

revealed:

1. Small joint effusion with moderate
osteophytic degenerative changes
involving the left hip.

2. Moderate signal alteration involving the
left femoral neck and head suspicious
for a developing insufficiency fracture.

The claimant first visited Dr. Marcus Heim on February

11, 2015.  Dr. Heim’s discussion notes state:

... This femoral neck fracture has now healed
but he is left with the ongoing symptoms of
pain from his pre-existing severe
osteoarthritis of the left hip.
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On February 25, 2015, Dr. Heim made the following

discussion notes:

[H]e was not approved for a hip injection.  I
had a lengthy discussion w/him again today
regarding the fact that he needs a left total
hip replacement arthroplasty. ...  I do
believe his most recent injury exacerbated
his left hip pain to the point where he
cannot get back to his normal activity level
but certainly his osteoarthritis of the hip
is an ongoing problem that and [sic] did not
stem from that one episode. 

By letter dated April 17, 2015, the claimant requested

a change of physician from Dr. Marcus Heim to Dr. Christopher

Arnold.  The change of physician request was granted by order

dated June 8, 2015.

Regarding the claimant’s impairment rating, Dr. Heim

wrote:

Dear Ms. Tejral, the following impairment
rating is provided per your request.  I only
examined this patient on 2 occasions and have
not seen him back since February 2015.  Based
on my examination of the patient, my
experience with this type of injury, and
recommendations from the /guides to the
Evaluation of Permanent Impairment 4th

Edition AMA, these are my findings.  I do
believe based on patient’s sudden onset of
symptoms after date of injury, as well as the
MRI obtained on 1/23/15, that claimant
suffered a fracture of the left femoral neck
which was essentially nondisplaced or
minimally displaced.  This fracture went on
to heal, but the femoral neck fracture
occurred in a hip that was already arthritic
which is a pre-existing condition. 
Radiographs obtained in my office of both
hips reveal degenerative joint disease of
both hips. The right, however, is not
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symptomatic.  Typically with a femoral neck
fracture, rating is based on nonunion,
malunion, or good position with healing and
then taking into consideration the range of
motion of the hip.  In this case, this
patient’s range of motion is limited
predominantly due to his pre-existing
osteoarthritis.  Nevertheless, I do believe
the fracture exacerbated his symptoms and it
is unlikely he will fully recover from this
injury combined with pre-existing
osteoarthritis.  I therefore have recommended
total hip replacement arthroplasty but it is
my opinion, based on a reasonable degree of
medical certainty, that he would need that
procedure anyway eventually because of the
amount of degenerative changes.  Strictly
from his work comp fracture of the femoral
neck which is now healed, it would be my
opinion that he qualifies for 6% impairment
of the whole person and 15% impairment of the
lower extremity (page 85 table 64.1).
On June 8, 2015, Dr. Heim indicated that the
claimant had reached maximum medical
improvement from his hip fracture on February
11, 2015.

The claimant first saw Dr. Arnold on July 9, 2015.  Dr.

Arnold’s noted “plan” was as follows:

The question is causation.  The question is
if this work injury caused the need for hip
replacement.  In my opinion, yes.  He does
have some arthrosis radiographically on his
hip but of interest, the arthrosis on the
left is very similar to that on the right
which is completely asymptomatic.  I think
that all the pain that he is having in his
hip is related to the femoral neck stress
fracture. ...

On November 5, 2015, Dr. Matthew Coker performed an

Independent Medical Evaluation of the claimant.  The relevant

portions of this evaluation are as follows:
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In answering the questions presented to me, I
do believe that the patient is in need of a
hip replacement.  He has severe
osteoarthritis of the left hip and has failed
conservative measures including exercising,
anti-inflammatories, activity modification.
...  I do not believe that the hip
replacement is needed secondary to the injury
sustained back in October of 201[4] and is
rather due to the pre-existing condition of
osteoarthritis and the progression of that
arthritis.

As for the impairment rating, Dr. Heim gave
him and impairment rating of 6% for the whole
person largely in part due to the reading and
states he had possible impending stress
fracture.  After reviewing the MRI, I do see
edema in the femoral head and neck that is
diffuse.  I think this is more consistent
with the osteoarthritis.  Therefore, I think
the impairment for the hip would be 0% for
the whole person and 0% for the lower
extremity due to the injury.  However, in
answering the other question that is does the
patient require any further workup or
treatment of an injury from this incident, my
biggest concern would be for is lower back. 
In our discussion, James states that he is
seeing a back specialist at Washington
Regional and think it would be beneficial to
get their opinion as to whether or not he has
sustained an injury or just aggravation of a
condition of his lower back due to the
incident in October, 2014.  He has sustained
either an injury or aggravation of a lower
back condition.

The claimant testified that in March of 2016 he

underwent a hip replacement surgery which was performed by his

authorized treating physician, Dr. Arnold.  Because the

respondent denied the surgery, the expense was covered by the

claimant’s Medicaid.
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Opinion

An employer shall promptly provide for an injured

employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a).  The claimant bears the burden of proving that

she is entitled to additional medical treatment.  Dalton v. Allen

Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).  Reasonable and

necessary medical services may include those necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or

to prevent further deterioration of the damage produced by the

compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  A claimant does not have to support

a continued need for medical treatment with objective findings. 

Chamber Door Industries, Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

The medical treatment the claimant seeks payment for is

the left hip replacement performed by Dr. Arnold.  The MRI taken

on January 23, 2015 revealed a femoral head fracture.  The

medical evidence supports the finding that the claimant’s need
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for the left hip replacement was reasonable and necessary.  Here,

the treating physician, Dr. Arnold, has opined that the need for

treatment stems from the work injury.  Dr. Arnold drew a clear

line of causation from the claimant’s work injury to his need for

a hip replacement.

The majority determined that the claimant’s need for

additional treatment is due to his pre-existing condition.  A

pre-existing disease or infirmity does not disqualify a claim if

the employment aggravated, accelerated, or combined with the

disease or infirmity to produce the disability for which

compensation is sought.  See, Nashville Livestock Commission v.

Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark. App.

1979); St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  The employer takes the employee as he finds

him.  Murphree, supra.  In such cases, the test is not whether

the injury causes the condition, but rather the test is whether

the injury aggravates, accelerates, or combines with the

condition.  However, although a disabling symptom of a pre-

existing condition may be compensable if it is brought on by an

accident arising out of and in the course of employment, the

employee’s entitlement to compensation ends when his condition is

restored to the condition that existed before the injury unless

the injury contributes to the condition by accelerating or

combining with the pre-existing condition.  See, Arkansas Power &
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Light Co. v. Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).  

Despite having osteoarthritis, this condition had not

caused a need for hip replacement until after the work injury in

October of 2014.  The claimant’s pre-existing condition had never

kept him from performing his job duties or caused him to miss

work.  The claimant’s left hip was asymptomatic prior to the work

injury.  In a visit to Northwest Medical Center on November 9,

2010, it was noted on a radiology report of the claimant’s pelvis

area that there was no fracture seen; however, there was a

fracture found in his hip after his 2014 injury.  Additionally,

Dr. Heim reported, “patient’s work comp injury which occurred

approximately 3 months ago resulted in a left femoral neck

fracture”.  Dr. Heim also recommended a hip replacement, and

stated that the fracture “exacerbated his symptoms” of

osteophytic degenerative changes.  

Therefore, for the aforementioned reasons, I find that

the claimant is entitled to additional medical treatment and that

respondent is responsible for the claimant’s left hip

replacement.

For the foregoing reasons, I concur in part and dissent

in part from the majority opinion.

 

                                  
    PHILIP A. HOOD, Commissioner


