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Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed August 4, 2016.  The

administrative law judge found that the claimant proved

he was entitled to a 10% whole-body impairment as a

result of his compensable injury.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s opinion.  

I.  HISTORY

The parties stipulated that the claimant sustained

a “compensable cervical injury” on July 2, 2011.  The
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claimant began treating with Dr. Rebecca Barrett-Tuck on

September 1, 2011:

Richard Rowe is a very pleasant 44-year-old
gentleman who comes today at the request of
Dr. Andrew Jansen for evaluation of neck pain,
left upper extremity pain and numbness as well
as low back pain, which occurred following an
accident in which he was struck by a 
forklift....His past history is significant
for a disc rupture in 1997 that required an
ACDF.  This was done by Dr. Ricca.  He did
very well with that procedure and has not had
any problems with his neck until July 2nd when
he was struck by the forklift....

MRI of the cervical spine is also present.  
This was reviewed.  He has a very nicely
healed fusion at C5-C6.  At C4-C5, he does
have a small left paracentral disc herniation,
which possibly contacts the left C5 nerve
root.  This is, however, relatively small.  At
C6-C7, he has a more severe left paracentral
disc herniation, which is fairly broad
effacing the thecal sac, extending into the
left neuroforamen compromising the left C7
nerve root as well as the thecal sac to some
degree.  

Dr. Barrett-Tuck assessed the following: “1. 

Recent work-related injury resulting in disc herniation

at C4-C5 on the left.  This is relatively small and

hopefully can be treated conservatively.  There is a

significantly larger disc rupture at C6-C7 on the left

extending into the neuroforamen and effacing the thecal

sac.  In all likelihood, this disc rupture will require

surgical treatment.  2.  Low back pain, most likely due
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to contusion.  I would anticipate spontaneous

improvement of the low back pain given time.”  

The claimant followed up with Dr. Barrett-Tuck on

September 26, 2011, at which time she assessed the

following: “1.  Large disc rupture at C6-C7 on the left

secondary to an injury when Mr. Rowe was struck by a

forklift.  2.  Small rupture at C4-C5...I would

recommend strongly an anterior cervical discectomy and

fusion at C6-C7.  It is certainly possible the 4-5 disc

will need attention in the future, but I think it is

most prudent to leave it alone and approach only the

large disc rupture at C6-C7.”

The claimant followed up with Dr. Barrett-Tuck on

November 16, 2011: “Richard Rowe is a pleasant 45-year-

old gentleman who underwent ACDF at C6-C7 on 10/6/11. 

His x-rays look great.  He has had prior fusion at C5-C6

and some abnormalities were seen at C4-C5.  However, it

was felt that the larger abnormality at C6-C7 was the

cause of the majority of his pain....I will see him back

in about six weeks.”  Dr. Barrett-Tuck continued to

arrange follow-up treatment for the claimant.

Dr. Mark Harriman examined the claimant on

August 23, 2012:
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The patient is a 45 year old male who presents
with neck pain.  Date of injury 07/02/2011....
I have been asked by Coventry Healthcare to
perform an Independent Medical Examination on
Mr. Richard Rowe....

The gentleman had a clear documented injury
when he was struck from behind by a
forklift....Dr. Barrett-Tuck saw the patient
back on October 5, 2011 at which point she
felt that he needed surgery and an anterior
cervical disc and fusion was performed on the
patient on October 6, 2011 just at one level
at C6-7 which included an allograft and an
anterior plate....A repeat postoperative MRI
was performed on January 5, 2012 which showed
evidence of fusion at C5-6 and C6-7.  (I
should note that the patient had a C5-6 fusion
many, many years ago and never had issues at
all after that fusion.)  The MRI however
continued to show evidence of a paracentral
disc protrusion/herniation at C4-5 “which
causes narrowing of the left neural foraminal
opening.  If this is a clinical significance
it should effect the left nerve root.  There
is some core flattening associated with this
posterior disc protrusion with effacement of
the ventral CSF space.” ...

I think that the patient being as close to MMI
for his cervical injury....Given his plain x-
ray it is possible that he might have some
issues of nonunion at his allograft, but he
had a repeat MRI in January 2012 that did not
indicate evidence of a nonunion.  Therefore it
is certainly likely at this point that further
treatment for his cervical problem is not
indicated.  I appreciate the fact that two
MRIs have shown evidence of cervical disc at
C4-5 but it is not apparent that the patient
is having any symptoms from this.  This seems
to be in agreement with his operating surgeon
who has also recommended nonsurgical treatment
for the C4-5 level....

In summary, I recommend this man be given a
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trial to return back to full duty work.  If
this is unsuccessful then I would recommend
that his doctor pursue a work up to make sure
that he does have a solid fusion at C6-7.  

Assuming that this man is able to return to
work for a trial I would be happy to do an
addendum to his report and rate this gentleman
according to the Fourth Edition AMA Guidelines
a month or so from now.      

The parties stipulated that “the claimant’s healing

period ended on or about August 23, 2012.”

Dr. Gregory F. Ricca saw the claimant on August 15,

2013:

Mr. Rowe is a 46 yo right-handed gentleman who
presents for a second opinion regarding a work
injury he sustained around 2 PM on 7/2/11.  He
was “standing talking to the boss” and a fork
lift that was “backing out of a trailer” “came
up real fast and hit me in the back.” ... 

He had an ACDF at C6-7 on 10/6/11....Mr. Rowe
has been on full duty work since September
2012....

Mr. Rowe is s/p ACDF in 1997 with good results
and had no neck troubles until his work
injury....

Dr. Ricca’s impression was “Chronic posterior neck

pain that is aching and burning in character, radiates

into the proximal posterior-superior shoulders, and is

bothersome all the time but is most bothersome when he

lies down and causes him to have to get out of bed and

sleep on the floor.”  Dr. Ricca planned additional
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diagnostic studies.  

Dr. Ricca reported on September 3, 2013, “I

reviewed the AP and Cervical x-ray with a swimmer’s view

and flexion/extension views done at SMC on 9/3/13. 

Findings include: Mildly excessive angulation of C4 on

C5 in the swimmer’s view.  This is not seen on the

flexion view.”  Dr. Ricca stated, “He has some anterior

angulation of C4 on C5 on a swimmer’s view but no

subluxation.  This level is not grossly unstable....The

Cervical MRI he had before surgery showed pathology at

C6-7 with involvement of both C7 roots.  This pathology

is gone on the post-op cervical MRI and there is no

neural compression at C6-7 post ACDF C6-7.  He has a

disc/osteophyte complex on the left at C4-5 with mild

involvement of the left C5 root....I am not able to

identify a structural cause of the symptoms Mr. Rowe

reports....Because the interbody fusion at C6-7 is not

robust, I recommend a cervical CT.  CT will give us a

better look at the interbody fusion than any other test

that has been done to date.”  

A CT of the claimant’s cervical spine was taken on

October 14, 2013, with the impression, “Fusion of the

disc spaces at C5-C6 and C6-C7 without significant
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appearing central canal stenosis at any level.  Mild

left foraminal narrowing at C6-C7 could be symptomatic.”

Dr. Ricca corresponded with a claim case manager on

May 4, 2015:

My reasoning for providing Mr. Rowe no
impairment rating on 4/23/14 was that I was
not able to identify significant pathology on
his physical examination and on his
radiographic studies to allow me to identify
a structural cause of the symptoms he
reported.  My impairment rating of zero was
for his complaints of pain at that time
without an identifiable cause.  I did not
provide a rating with regards to his prior
cervical surgeries.  Cervical fusions do merit
impairment ratings.

The AMA Guides to the Evaluation of Permanent
Impairment, Fourth Edition, Table 75 on page
3/113 clearly states in part IV.C. that there
is an 8% partial impairment of the whole in a
person who has had a cervical Single-level
fusion with or without decompression without
residual signs or symptoms.  With residual
signs or symptoms the impairment rating for a
single level fusion is 10%.  

Part IV. E. 1. adds an additional 2% to the
original impairment rating for a second
operation.

I do not see an impairment rating for
unoperated on cervical spondylosis though
there are ratings for unoperated on cervical
disk or other soft tissue lesions (Part II).
Mr. Rowe has spondylosis at C4-5 and reports
neck pain but I am not able to say with any
confidence that the spondylosis at C4-5 is
symptomatic.  If we were to consider the
spondylosis at C4-5 as a “disk or other soft
tissue lesion” then he would receive a 0%
partial impairment as stated in part II.A.
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So, based on Table, 75, Mr. Rowe should
realize an 8% partial impairment of the whole
for the fusion he had at C5-6 in 1997, 2%
partial impairment for the whole for the
fusion he [had] at C6-7 on 10/6/11 and 0%
impairment for the spondylosis at C4-5.

Some might argue that because the reason for
surgery in 2011 is completely different than
the reason for the fusion at C5-6 in 1997, the
fusion at C6-7 in 2011 should receive an
impairment rating independent of the prior
fusion.  In other words, ignore any impairment
created by the fusion at C5-6.  The guide
clearly states that this is not to be done.
In the third paragraph on page 2/10 the guide
states: “In appropriating a spine impairment,
first the current spine impairment would be
estimated.  The estimate for the preexisting
impairment would be subtracted from that for
the present impairment to account for the
effects of the former.”  

In summary, with regards to Mr. Rowe’s
cervical surgeries, he should receive an 8%
partial impairment rating for the cervical
fusion he had in 1997 and a 2% partial
impairment rating for the cervical fusion he
had in 2011.  

The parties stipulated that “the respondents

accepted and paid a 2% whole-body impairment.”

Dr. Barrett-Tuck corresponded with counsel for the

claimant on July 21, 2015:

I am writing this letter in regards to Mr.
Richard Rowe, my patient, your client.  He was
involved in a work related injury on July 2,
2011.  Due to this injury, he suffered a disc
rupture at C6-C7 which required an anterior
cervical discectomy and fusion.  He also
suffered a small disc protrusion at C4-C5 and
has continued to have difficulties with neck
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pain and occasional arm pain.  Incidentally, 
Mr. Rowe did have cervical spine surgery for a
disc rupture at C5-C6 done by Dr. Gregory
Ricca in 1997.  It is my opinion that the
work-related injury resulting in the disc
rupture C6-C7 and the disc protrusion at C4-
C5 must be considered separate incidents and
is not simply a continuing of degenerative
disc changes.  

I would recommend a 9% impairment rating to
the body as a whole for the disc rupture
related to his work related injury at C6-C7
which required surgical intervention.  In
addition, I would recommend an additional 1%
impairment rating to the body as a whole for
the smaller disc bulge or protrusion at C4-
C5, also related to the work related injury.
This would total a 10% impairment rating to
the body as a whole related to Mr. Rowe’s
cervical spine injury secondary to the work
related accident on 07/02/2011.  I give these
opinions based on my longstanding relationship
to Mr. Rowe and multiple visits with him.  The
opinions are given to a reasonable degree of
medical certainty.    

A pre-hearing order was filed on June 2, 2016.  The

claimant contended, “The respondents have failed to pay

the appropriate permanent partial disability benefits

based on the impairment rating assigned by the

claimant’s primary treating physician, Dr. Tuck.  The

claimant contends that he is entitled to a 10% whole-

body impairment, together with a controverted attorney’s

fee on any impairment in excess of the 2% previously

paid.”  

The parties stipulated that “the respondents have
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controverted the claimant’s entitlement to permanent

partial disability in excess of 2% to the body as a

whole.”  The respondents contended that they “have paid

all appropriate indemnity and medical benefits to which

the claimant is entitled, including the 2% permanent

partial disability rating of Dr. Ricca.”  

The parties agreed to litigate the issue, “The

extent of the claimant’s permanent impairment.”

After a hearing, an administrative law judge filed

an opinion on August 4, 2016 and found that the claimant

proved he was entitled to a 10% whole-body impairment as

a result of his compensable injury.  The respondents

appeal to the Full Commission.    

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to
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determine whether the claimant has proved he is entitled

to a permanent anatomical impairment.  Polk County v.

Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).  

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  Although it is true that the

legislature has required medical evidence supported by

objective findings to establish a compensable injury, it

does not follow that such evidence is required to

establish each and every element of compensability. 

Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950

S.W.2d 472 (1997).  All that is required is that the

medical evidence be supported by objective findings. 

Singleton v. City of Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).  Medical opinions addressing

impairment must be stated within a reasonable degree of

medical certainty.  Ark. Code Ann. §11-9-

102(16)(B)(Repl. 2012).  

Permanent benefits shall be awarded only upon a
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determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann.

§11-9-102(4)(F)(ii)(a)(Repl. 2012).  “Major cause” means

“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven, by a preponderance

of the credible evidence, that he is entitled to a ten

percent (10%) whole body impairmet (sic) as the result

of his July 2, 2011, work-related injury.”  It is the

duty of the Full Commission to enter findings in

accordance with the preponderance of the evidence and

not on whether there is any substantial evidence to

support the administrative law judge’s findings. 

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649

S.W.2d 402 (1983).  The Full Commission makes its own

findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.
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230, 792 S.W.2d 348 (1990).

In the present matter, the parties stipulated that

the claimant sustained a “compensable cervical injury”

on July 2, 2011.  The record indicates that the

claimant’s compensable injury occurred as the result of

an accident involving a forklift.  Dr. Barrett-Tuck

began treating the claimant and opined that the July 2,

2011 compensable injury had caused a disc herniation at

C4-C5 and a “larger disc rupture” at C6-C7.  Dr.

Barrett-Tuck eventually performed an anterior cervical

discectomy and fusion at C6-C7.  Dr. Harriman stated on

August 23, 2012 that the claimant was “close to MMI,”

that is, maximum medical improvement, with regard to the

compensable injury.  The parties stipulated that “the

claimant’s healing period ended on or about August 23,

2012.”  

Dr. Ricca informed the respondents in May 2015 that

the claimant was entitled to an 8% anatomical impairment

for a fusion at C5-6 which Dr. Ricca had performed in

1997.  The 1997 surgery did not result from a work-

related injury.  Dr. Ricca opined that the claimant had

sustained a 2% permanent anatomical impairment as a

result of the July 2, 2011 compensable injury and
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subsequent surgery.  The parties stipulated that “the

respondents accepted and paid a 2% whole-body

impairment.”  Nevertheless, Dr. Barrett-Tuck

corresponded with counsel in July 2015 and opined that

the claimant had sustained a 10% permanent anatomical

impairment as a result of the July 2, 2011 compensable

injury and subsequent surgery.

The Commission has the duty of weighing medical

evidence and, if the evidence is conflicting, its

resolution is a question of fact for the Commission. 

Green Bay Packaging v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 695 (1999).  It is within the Commission’s

province to weigh all of the medical evidence and to

determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  

In the present matter, the Full Commission finds

that Dr. Barrett-Tuck’s assessment of 10% permanent

anatomical impairment is entitled to greater evidentiary

weight than Dr. Ricca’s 2% rating.  The Full Commission

notes that Dr. Barrett-Tuck was the claimant’s primary

treating physician and surgeon following the July 2,

2011 compensable injury.  Dr. Barrett-Tuck opined on

September 1, 2011 that the claimant had sustained a disc
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herniation at C4-C5 as a result of the compensable

injury in addition to “a significantly larger disc

rupture at C6-C7.”  Dr. Barrett-Tuck performed surgery

at C6-C7 on October 6, 2011.

Dr. Barrett-Tuck opined on July 21, 2015 that the

claimant had sustained “a 10% impairment rating to the

body as a whole related to Mr. Rowe’s cervical spine

injury secondary to the work related accident on

07/02/2011.  I give these opinions based on my

longstanding relationship to Mr. Rowe and multiple

visits with him.  The opinions are given to a reasonable

degree of medical certainty.”  The Full Commission finds

that Dr. Barrett-Tuck’s opinion is corroborated by the

record and is entitled to significant evidentiary

weight.  We find that Dr. Barrett-Tuck’s rating comports

with the 4th Edition of the Guides, p. 3/113, Table 75. 

Dr. Barrett-Tuck’s rating was supported by objective and

measurable physical findings, namely the herniation at

C4-C5 and rupture at C6-C7.  We find that Dr. Barrett-

Tuck’s opinion was stated within a reasonable degree of

medical certainty.  Finally, the Full Commission finds

that the claimant proved the July 2, 2011 compensable

injury was the major cause of the 10% rating assessed by
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Dr. Barrett-Tuck.  

After reviewing the entire record, therefore, the

Full Commission affirms the administrative law judge’s

finding that the claimant proved he sustained a 10%

permanent anatomical impairment as a result of the

July 2, 2011 compensable injury.  We note that the

respondents accepted and paid a 2% permanent anatomical

impairment rating.  Therefore, the Full Commission finds

that the claimant’s attorney is entitled to fees for

legal services with regard to the additional 8%

anatomical impairment controverted by the respondents,

in accordance with Ark. Code Ann. §11-9-715(a)(Repl.

2012).  For prevailing on appeal to the Full Commission,

the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).  

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


