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OPINION AND ORDER

The claimant appeals and the respondents cross-

appeal an administrative law judge’s opinion filed

January 30, 2017.  The administrative law judge found

that the statute of limitations did not bar the

claimant’s claim for additional benefits, and that the

claimant’s request for additional medical treatment was

res judicata.  After reviewing the entire record de

novo, the Full Commission affirms the administrative law

judge’s finding that the claimant’s request for

additional medical treatment is res judicata.  
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I.  HISTORY

The parties stipulated that Larry Joe Rothrock, now

age 60, “sustained a compensable injury to his lower

back on April 30, 2013.”  The claimant testified that he

felt a “pop” in his lower back while lifting and

carrying a tub of plastic.  An x-ray was taken on May 1,

2013: “There is a posterior wedge deformity present at

L4 that could represent remote fracture.  There is disc

space narrowing at L4-L5 and L5-S1.”  

Dr. Gary L. Moffitt’s impression on May 1, 2013 was

“Lumbar strain superimposed on degenerative disc

disease.”  The claimant followed up with Dr. Moffitt on

May 8, 2013: “He states his back is not any better.  It

may be a little bit worse.  He is having pain going down

his left leg sometimes all the way to his foot.  He is

having some pain going down his right leg to his

knee....He was found to have a strain superimposed on

degenerative disc disease.  I would recommend physical

therapy at this time.”  

An MRI of the claimant’s lumbar spine was taken on

June 5, 2013, with the following impression:

1.  Mild degenerative changes involving the
lumbar spine with a 4 mm subligamentous
central disc protrusion involving the L5-
S1 level.  
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2.  No high grade central canal or 
neuroforaminal stenosis is identified.
3.  Altered morphology involving L4
vertebral body which is probably congenital
in nature.  

Dr. Moffitt reported on June 6, 2013, “At this

point in time I really don’t think he has any

significant problems with his lower back.  There are no

objective medical findings in regards to his physical

examination and the MRI is completely unremarkable.  I

do think he has a plantar fasciitis.  I don’t think it

is related to this incident.  He is referred to his

personal physician for the plantar fasciitis.  In

regards to his lower back, no further treatment is

needed.  He is released to work at full duties and there

is no permanent impairment.”

The record contains a Change of Physician Order

dated July 23, 2013: “A change of physician is hereby

approved by the Arkansas Workers’ Compensation

Commission for Larry Rothrock to change from Dr. Gary

Moffitt to Dr. Michael Morse[.]” 

Dr. Michael W. Morse saw the claimant on August 19,

2013 and gave the following impression: “This gentleman

has what sounds like a lumbar radiculopathy.  I did

review his disc.  To me, the changes noted at L4-5 on
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the left are a bit more prominent than the report

indicates.  I am concerned that the nerve root may be

distorted a bit and would like a neurosurgical opinion. 

I am also unclear what role the wedging of the L4

vertebral body plays in this....I do find he has a

positive straight-leg-raise on the left.  I do find his

MRI is abnormal.”

Dr. Morse referred the claimant to Dr. D. Luke

Knox.  Dr. Knox’s assessment on August 27, 2013 was

“Lumbago; Lumbar spondylosis; DDD, Lumbar; and Fracture

of lumbar, closed w/o mention of spinal cord injury.” 

Dr. Knox provided an x-ray report on August 27, 2013:

The patient has a six-view lumbar spine
series, AP, lateral, flexion, extension and
oblique views, demonstrating five non-rib-
bearing lumbar vertebrae.  There is well-
visualized pedicle architecture throughout
the lower thoracic and lumbar spine.  There
are prominent facet changes noted on the left
at 4-5 without evidence of spondylolysis on
oblique views.  There does appear to be an
unusual compression abnormality with
hyperlordosis of the lumbar spine with
posterior spurring at L3-4 and facet settling
at 3-4 and 4-5.  Disc space collapse is noted
at 5-1.  The unusual compression abnormality
at L4 appears to be old and healed with
maintained vertebral body height.  There are
significant degenerative changes seen at
T12-L1 with anterior spurring, but no evidence
of compression vertebral body abnormality.  

Dr. Knox reported on September 16, 2013:
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He was seen a few weeks ago and I was
concerned about the possibility of an acute
L4 fracture.  I had him get a bone scan, which
showed absolutely no uptake at that area. 
There were some mild degenerative facet
changes but, for the most part, the vertebral
body showed absolutely no evidence of uptake.

In view of the above, I would be inclined to
recommend that Mr. Rothrock go ahead and close
out his workers’ compensation claim.  He is
over six months into his injury.  He is back
to a full work schedule.  I do not believe
there is anything that I have to offer from a
neurosurgical perspective....

Dr. Knox assigned the claimant a 5% permanent

anatomical impairment rating.  The claimant testified

that he received benefits pertaining to the permanent

rating.    

An MRI of the claimant’s lumbar spine was taken on

April 15, 2014, with the following impression:

Butterfly-like deformity of the L4 vertebral
body which is either congenital or post-
traumatic in nature.  
Multilevel lumbar spondylosis resulting in
lateral recess and foraminal narrowing as
described, but no significant canal stenosis.

An MRI of the claimant’s lumbar spine was taken on

August 9, 2015, with the following impression:

1.  No acute findings.  There is no
significant canal stenosis, disc herniation
or neural foraminal narrowing.  No
impingement.  
2.  Remote posterior wedge deformity at L4,
which is felt to be congenital.  No
retropulsion. 
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The claimant followed up with Dr. Knox on

September 29, 2015: “Con’t w LBP rad to bilateral hip &

post aspect leg to calf & occ Lt ant thigh.  Shooting

pains in bilateral legs.  Left foot numbness/tingling. 

Occ tingling in the right foot....PT @ [sic] Youmong

about 1 year ago made pain worse....Muscle spasm

bilaterally in a symmetrical distribution.”  Dr. Knox

gave the following impression: “He has a sign comp fx of

the L4 level with resulting L4-5 facet arthropathy on

the lt causing a sign facet syndrome.  Will get it inj

and trial bracing and PT and wt loss.  He also needs a

shoe lift on the rt 1/4 inch.”    

A pre-hearing order was filed on December 9, 2015. 

The claimant contended that he “sustained a compensable

injury to his lower back on 4/30/13.  The claimant

initially treated at Occupational Health Clinic and

filed a change of physician to see Dr. Michael Morse. 

Dr. Morse referred the claimant to Dr. Knox and the

respondents paid medical treatment through an unknown

date.  The claimant followed up treatment with Dr. Thorn

at UAMS and was referred back to Dr. Knox and has

continued treating with Dr. Knox.  The claimant is

seeking compensation for treatment with Dr. Thorn and
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additional treatment with Dr. Knox.  The claimant

previously filed a change of physician on 6/14/2013 and

later filed a timely AR-C on 8/22/2014.  The claimant

filed a third timely AR-C on 9/17/2015.”  

The respondents contended, “The claimant’s claim

for additional benefits is barred by the relevant

statute of limitations.  It is more than two years since

the date of the injury and more than one year since last

receipt of benefits.”

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
additional medical treatment.
2.  Whether the claimant’s claim for
additional benefits is barred by the statute
of limitations.  

Dr. Knox again reported on December 21, 2015,

“Shooting pains in bilateral legs.  Left foot

numbness/tingling.  Occ tingling in the right foot....PT

@ about 5-6 sessions with some improvement.  LESI x 2

with only minimal benefit....Muscle spasm bilaterally in

a symmetrical distribution.”  Dr. Knox gave the

following impression: “Hyperlordosis of the L spine with

facet syndrome and unusual L4 compr abnl with neg bone

scan 2 years ago.  Felt to be cw congen abnl.  Needs to
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cont PT and wt loss and will f/u in 3 mths.”  

A hearing was held on January 5, 2016.  The

claimant testified that he had benefitted from physical

therapy, a back brace, and pain management provided by

Dr. Knox.  The claimant agreed on cross-examination that

the respondents had paid benefits through February 21,

2014, and that the claimant had not been paid benefits

since that time.  

The claimant resumed treatment with Dr. Knox on

March 7, 2016.  The history provided by Dr. Knox on

March 7, 2016 was identical to Dr. Knox’s reports on

September 29, 2015 and December 21, 2015: “Con’t w LBP

rad to bilateral hip & post aspect leg to calf & occ Lt

ant thigh.  Shooting pains in bilateral legs.  Left foot

numbness/tingling.  Occ tingling in the right

foot....Muscle spasm bilaterally in a symmetrical

distribution.”  Dr. Knox’s impression on March 7, 2016

was “Wedge comp abnl of the L4 vert.  Now with hyper

lordosis.  Needs to cont PT and I will fu as needed.”   

An administrative law judge filed an opinion on

April 4, 2016.  The administrative law judge found, in

pertinent part:

2.  The respondent has failed to prove that
the claimant’s request for additional benefits
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is barred by the statute of limitations.
3.  The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment in
this matter as he has failed to prove that it
is reasonable and necessary medical treatment
for his compensable injury.  

Neither party appealed the administrative law

judge’s April 4, 2016 opinion.  The parties have

stipulated that “prior opinions are res judicata and the

law of this claim.”

Dr. Knox corresponded with the claimant’s attorney

on April 14, 2016 and stated in part, “Concerning

causation of his continuing difficulties, Mr. Rothrock

dates them back to the injury occurring on 04/30/13.  He

has been quite consistent with his continuing

difficulties and complaints.  I do not believe surgery

would be in his best interest.  His continuing

difficulties, as well as pain and need for continued

treatment are due to the above mentioned injury.”  

The claimant saw Dr. Knox on June 6, 2016.  The

history provided by Dr. Knox on that date was

substantially identical to the histories given on

September 29, 2015, December 21, 2015, and March 7,

2016.  Dr. Knox reported on June 6, 2016, “We discussed

the possibility of surg.  He assured me he is quite
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motivated to avoid surg.  He has an unusual L4 vert body

that has resulted in hyperlordosis of the L spine. 

Impression: The surgical and non-surgical treatment

options available for the management of the patient’s

spine problem were discussed.  The details of lumbar

disk surgery, including the potential risks, were

discussed with the patient....The patient requested that

we proceed as advised.”        

A pre-hearing order was filed on October 5, 2016. 

The claimant contended that he was “entitled to

additional medical treatment in connection with his

compensable injury.  An Opinion issued April 4, 2016

ruled that the claimant was not entitled [to] the

specific past medical treatment received.  The claimant

is presenting a new issue as to whether he is entitled

to additional medical treatment received after the date

of the Opinion.”  

The respondents contended, “Claimant’s claim for

additional benefits is barred by the relevant statute of

limitations.  It is more than two years since the date

of the injury and more than one year since last receipt

of benefits or payment of compensation.  Respondents

contend claimant’s claims for additional benefits are
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barred by res judicata and collateral estoppel. 

Alternatively, respondents contend that claimant fails

to prove that he is entitled to additional medical

treatment as he has failed to prove that any additional

medical treatment would be reasonable and necessary

medical treatment.  Alternatively, respondents contend

claimant cannot meet his burden of proof to show a

physical change of condition entitling him to additional

benefits.  Respondent reserves the right to raise

additional contentions as discovery continues.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
additional medical treatment.
2.  Whether the claimant’s claim for
additional benefits is barred by the
statute of limitations.  

A hearing was held on November 1, 2016.  The

claimant testified that he had undergone more physical

therapy since the administrative law judge’s opinion was

filed on April 14, 2016, and that this round of physical

therapy had helped “to an extent.”  The claimant

testified that he had experienced temporary relief from

injections provided by Dr. Knox.  The claimant testified

that his symptoms were “sharp pains going into my right



ROTHROCK - G304507 12

leg now.”  The claimant testified that his right leg

symptoms had begun in March 2016.  The claimant

testified that he wished to undergo surgery to be

performed by Dr. Knox.      

An administrative law judge filed an opinion on

January 30, 2017.  The administrative law judge found,

in pertinent part:

2.  The claimant’s request for additional
medical treatment is res judicata.
3.  The claimant’s claim for additional
benefits was not barred by the statute of
limitations.  

The claimant appeals to the Full Commission and the

respondents cross-appeal.

II.  ADJUDICATION

A.  Res judicata

The purpose of the res judicata doctrine is to put

an end to litigation by preventing a party who had one

fair trial on a matter from relitigating the matter a

second time.  Cox v. Keahey, 84 Ark. App. 121, 133

S.W.3d 430 (2003), citing Brandon v. Arkansas W. Gas

Co., 76 Ark. App. 201, 61 S.W.3d 193 (2001).  Res

judicata applies where there has been a final

adjudication on the merits of the issue by a court of

competent jurisdiction on all matters litigated and
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those matters necessarily within the issue which might

have been litigated.  Beliew v. Stuttgart Rice Mill, 64

Ark. App. 334, 987 S.W.2d 281 (1998).  The key question

regarding the application of res judicata is whether the

party against whom the earlier decision is being

asserted had a full and fair opportunity to litigate the

issue in question.  Cater v. Cater, 311 Ark. 627, 846

S.W.2d 173 (1993).  Res judicata applies to decisions of

the Commission.  Harvest Foods v. Washam, 52 Ark. App.

72, 914 S.W.2d 776 (1996).    

An administrative law judge found in the present

matter, “2.  The claimant’s request for additional

medical treatment is res judicata.”  The Full Commission

affirms this finding.  As we have discussed, the parties

stipulated that the claimant sustained a compensable

injury to his lower back on April 30, 2013.  The

claimant felt a “pop” in his lower back while performing

employment services for the respondents.  An x-ray on

May 1, 2013 showed a “posterior wedge deformity” at L4. 

Dr. Moffitt’s impression on May 1, 2013 was “Lumbar

strain superimposed on degenerative disc disease.”  Dr.

Moffitt noted on May 8, 2013 that the claimant was

complaining of left leg symptoms but also “pain going
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down his right leg to his knee.”  Dr. Moffitt treated

the claimant conservatively.  

An MRI of the claimant’s lumbar spine in June 2013

showed a disc protrusion at L5-S1 and “Altered

morphology involving L4 vertebral body which is probably

congenital in nature.”  Dr. Moffitt released the

claimant on June 6, 2013.  The claimant subsequently

obtained a change of physician from Dr. Moffitt to Dr.

Morse.  Dr. Morse noted that the claimant’s MRI was

abnormal, and he referred the claimant to Dr. Knox.  

Dr. Knox’s assessment on August 27, 2013 included

lumbago, degenerative disc disease, and “Fracture of

lumbar.”  Dr. Knox noted “hyperlordosis of the lumbar

spine with posterior spurring at L3-4 and facet settling

at 3-4 and 4-5.  Disc space collapse is noted at 5-1. 

The unusual compression abnormality at L4 appears to be

old and healed with maintained vertebral body height.” 

Dr. Knox released the claimant with a 5% permanent

anatomical impairment rating on September 16, 2013. 

However, Dr. Knox continued to provide follow-up

treatment and noted on September 29, 2015, “Shooting

pains in bilateral legs....Occ tingling in the right

foot.”  Dr. Knox also reported “Muscle spasm.”
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A pre-hearing order was filed on December 9, 2015. 

The claimant contended, among other things, that he was

entitled to “additional treatment with Dr. Knox.”  The

parties agreed to litigate: “1.  Whether the claimant is

entitled to additional medical treatment.”  After a

hearing, an administrative law judge filed an opinion on

April 4, 2016 and found that the claimant “failed to

prove by a preponderance of the evidence that he is

entitled to additional medical treatment in this matter

as he has failed to prove that it is reasonable and

necessary medical treatment for his compensable injury.” 

The claimant did not appeal the administrative law

judge’s April 4, 2016 opinion.  The parties have

stipulated that the administrative law judge’s opinion

is “res judicata and the law of this claim.” 

Nevertheless, the claimant contends on appeal that there

has been “a change in his condition” which precludes

application of res judicata.  Indeed, res judicata does

not bar a determination that a subsequent period of

complications may entitle a claimant to additional

benefits, so long as the subsequent period of

complications is distinguishable from those that existed

at the time the first issue was litigated.  Cariker v.
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Ozark Opportunities, 65 Ark. App. 60, 987 S.W.2d 736

(1999).

The Full Commission finds in the present matter

that the claimant did not prove there was such a change

in his physical condition.  In arguing that there has

been a change in his condition, the claimant contends 

that he had new symptoms in his right leg beginning

March 2016.  The evidence does not corroborate the

claimant’s contention.  The evidence demonstrates that

the claimant complained of right leg symptoms no later

than May 8, 2013, at which time Dr. Moffitt noted “pain

going down his right leg to his knee.”  Dr. Knox

reported “shooting pains” in the claimant’s legs

bilaterally on September 29, 2015, along with tingling

in the claimant’s right foot and muscle spasm.  Dr. Knox

reported the same findings on December 21, 2015 and

March 7, 2016.  The record does not show that the

claimant’s physical condition has changed such that the

doctrine of res judicata no longer applies.  An

administrative law judge filed an opinion on April 4,

2016 and found that the claimant failed to prove he was

entitled to additional medical treatment.  The claimant

did not appeal the administrative law judge’s April 4,
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2016 opinion, and the parties have stipulated that said

opinion is “res judicata and the law of this claim.” 

The evidence does not demonstrate that the claimant’s

physical condition has changed after the administrative

law judge’s April 4, 2016 opinion denying additional

medical treatment.  See Cariker, supra.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant’s

request for additional medical treatment is res

judicata.  Because the Full Commission is affirming the

denial of any additional benefits, we need not

adjudicate the respondents’ contention that the statute

of limitations bars the claim.  This claim is otherwise

denied and dismissed.

IT IS SO ORDERED.             

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this
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claim, I dissent from the majority opinion, finding that

the claimant’s request for medical treatment is res

judicata.

Procedural Background

The claimant filed a claim for additional

medical treatment on September 18, 2015.  In an opinion

dated April 4, 2016, the Administrative Law Judge found

that the respondent failed to prove that the claimant’s

request for additional benefits is barred by the statute

of limitations and that the claimant failed to prove by

a preponderance of the evidence that he is entitled to

additional medical treatment in this matter as he has

failed to prove that it is reasonable and necessary

medical treatment for his compensable injury.  

The claimant did not appeal the decision of

the ALJ; however, on May 4, 2016 (prior to the deadline

for filing an appeal) he filed a new Form AR-C seeking

additional medical treatment.  The Administrative Law

Judge found that the claimant’s request for additional

medical treatment is res judicata and that the

claimant’s claim for additional benefits was not barred

by the statute of limitations.  The claimant appealed

the Administrative Law Judge’s opinion.
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Opinion

Res judicata applies where there has been a

final adjudication on the merits of an issue by a Court

of competent jurisdiction on all matters litigated and

those matters are necessarily within the issue which

might have been litigated.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).  Res

judicata applies to the Commission decisions if the

merits of the issue have already been subject to a full

and fair hearing unless there is evidence of a change

following the previous order.  Belieu v. Stuttgart Rice

Mill, 64 Ark. App. 334, 987 S.W.2d 281 (1998); Cariker

v. Ozark Opportunities, 65 Ark. App. 60, 987 S.W.2d 736

(1999) While res judicata bars re-litigation of the same

issue, it does not bar re-litigation if there was

evidence of a change following the previous order.  See

Cariker, supra.  Res judicata does not bar a

determination that a subsequent period of complications

may entitle a claimant to additional benefits, so long

as the subsequent period of complications is

distinguishable from those that existed the time the

first issue was litigated.  Cariker, supra.

On April 30, 2013 the claimant sustained an
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injury to his lower back when he was lifting a tub of

melted plastic to put it onto a conveyor belt.  The

claimant testified, “I was lifting it up and putting it

over and I twisted a little bit and I felt a pop in my

lower back.”  The claimant stated that he had immediate

symptoms of pain going into his left leg.

According to the claimant, beginning in March

of 2016, he also began having pains in his right leg. 

The medical record dated March 7, 2016 from Northwest

Arkansas Neurosurgery Clinic supports the claimant’s

testimony.  An examination of the lumbar spine was noted

as follows:

Normal to inspection.  No
tenderness.  Muscle spasm
bilaterally in a symmetrical
distribution.  No step-off.  No
trigger point.  Active ROM.  Flexion
- can incr ROM with leg flex. 
Extension - full and asymptomatic to
25 degrees.  Right lateral flexion -
full and asymptomatic to 25 degrees. 
Left lateral flexion - full and
asymptomatic to 25 degrees; pain
when rotating hip positive on right
- mild; positive on left - mild-
moderate.  Muscle strength normal. 
Patellar reflexes normal (2+)
bilaterally.  Achilles reflex
bilaterally is absent.  Ankle clonus
is absent. Pinprick perception:
intact on the right; on the left
hypoesthesia in a L5 distribution,
in a S1 distribution; paresthesia in
a L5 distribution, in a S1



ROTHROCK - G304507 21

distribution.  Hot and cold
perception normal.  Light touch
perception: intact on the right; on
the left hypoesthesia in a L5
distribution, in a S1 distribution;
paresthesia in a L5 distribution, in
a S1 distribution. Nerve and spinal
cord tension-compression signs:
Straight leg raising positive on the
right. Straight leg raising positive
on the left.

In the medical records from the claimant’s

visit to Neurological Associates on August 19, 2013,

only a positive straight leg raise on the left was

noted.  However, as noted above, on March 7, 2016, the

claimant was demonstrating a positive straight leg raise

on the right side as well.  Additionally, bilateral

muscle spasms were noted in the March 2016 note and

subsequent notes.

Dr. Luke Knox wrote an opinion letter dated

April 14, 2016.  This letter stated:

I have had the opportunity to review
Mr. Larry Rothrock’s clinical notes
and summaries dating back to his
original evaluation and appointment
with me on 08/27/13.

As you know, Mr. Rothrock was
originally seen in the Northwest
Arkansas Neurosurgery Clinic on
08/27/13, for complaints of
persistent back pain with radiation
into the posterior aspects of his
leg and left anterior thigh.  He had
undergone physical therapy at Lee
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Physical Therapy in Lowell X6
visits.  His complaints are related
to an injury occurring on 04/30/13,
while lifting 40 to 45 pound buckets
of material and twisting to place it
on a conveyor belt.  He has been
quite consistent through the years
concerning his continuing
difficulties.

I saw him on several occasions back
in August and September of 2013. 
He, again, was reevaluated on
09/29/15, at which point he was
continuing to have difficulties
related to low back pain and left
leg pain.  He had been in physical
therapy about a year prior at Yumang
Physical Therapy, and he was still
tolerating his full work schedule. 
It was recommended to him that he
pursue lumbar epidural steroids and
continued physical therapy.

He was last seen in the Neurosurgery
Clinic on 03/07/16, with persistent
difficulties related to his back
pain, left leg pain, foot numbness,
tingling, etc.  At that time, we
again noted the wedge compression
abnormality of the L4 vertebral
body.  We ultimately decided that
this was probably either an old
injury or possibly a congenital
abnormality, but it resulted in a
hyperlordotic lumbar spine.  I
strongly urged that he continue with
his physical therapy program.

We had him undergo a bone scan of
the lumbar spine to rule out the
possibility of an acute fracture,
and this was done and felt to be
negative (i.e., this was not an
acute fracture).
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Concerning causation of his
continuing difficulties, Mr.
Rothrock dates them back to the
injury occurring on 04/30/13.  He
has been quite consistent with his
continuing difficulties and
complaints.  I do not believe
surgery would be in his best
interest.  His continuing
difficulties, as well as pain and
need for continued treatment are due
to the above mentioned injury. ...

From this letter, we can clearly determine

that the claimant’s condition is worsening and that Dr.

Knox attributes this worsening problem to the claimant’s

compensable injury.  Dr. Knox’s assessment of causation

was unequivocally that the compensable injury was the

cause of the claimant’s pain and need for treatment. 

His explanation of the wedge compression abnormality

does not speak to the cause of the claimant’s pain or

his need for treatment.  Instead, Dr. Knox was offering

possible explanations for the claimant’s hyperlordotic

lumbar spine.

Here, the subsequent complications that the

claimant was experiencing to his right leg and foot are

distinguishable from those present when this issue was

first litigated.  Therefore, res judicata does not apply

to this issue.

Additionally, this claim is not barred by the
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statute of limitations.  A claim for additional

benefits, must be filed within one year from the date of

last payment of compensation or two years from the date

of injury.  A.C.A. §11-9-702(b)(1).  However, when a

timely request for additional benefits is never acted

upon, the statute of limitations is tolled.  See Spencer

v. Stone Container Corp., 72 Ark. App. 450, 38 S.W.3d

(2001); Sisney v. Leisure Lodges, Inc., 17 Ark. App. 96,

704 S.W.2d (1986) and Bledsoe v. Georgia-Pacific Corp.,

12 Ark. App. 293, 675 S.W.2d 849 (1984). 

In Bledsoe v. Georgia-Pacific Corp., 12 Ark.

App. 293, 675 S.W.2d 849 (1984), Bledsoe filed her

original claim for a compensable injury on July 16,

1979.  On October 5, 1981, she filed a claim for

additional benefits.  On March 9, 1982, appellant

received her last benefits payment.  Bledsoe argued that

the filing of her claim for additional benefits on

October 5, 1981, which was well within the one year

statutory period, tolled the statute.  In its opinion

reversing and remanding the decision of the Commission,

the Court of Appeals agreed with Bledsoe’s argument

stating, “We must agree.  Otherwise, the statute has no

meaning.  If the statute is not tolled when the claimant
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filed a claim for additional benefits, what could

possibly toll the statute?  We prefer to think the

statute means what its plain language implies.”  Id.

Here, the claimant filed a claim for

additional benefits on August 27, 2014 and a second

claim for additional benefits on September 18, 2015.  

On May 14, 2015, the respondent filed a letter

regarding the August 27, 2014 claim, which the Clerk

treated as a Motion to Dismiss.  By order dated June 16,

2016, the claim was dismissed.  In its April 4, 2016

opinion, the ALJ found the dismissal order invalid

stating, 

There is no evidence in the
Commission’s file that the claimant
was ever given notice of the Motion
to Dismiss this claim.  Certainly
there is no evidence that the
claimant was given certified notice
of that claim.  The Commission has
reviewed the case of Dillard vs.
[sic] The Benton County Sheriff’s
Office, 192 S.W.3rd [sic] 287, 87
Ark. App. 379 (2004).  It appears to
this Administrative Law Judge that
this case has not been barred by the
statute of limitations.  In fact, it
appears that the Order entered by
the Commission on June 16, 2015 is
an invalid Order as there is no
evidence that the claimant was given
notice of the Order in this matter
as required by the Arkansas Workers’
Compensation Act for any Award or
Order.  Also, the Commission failed
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to hold a hearing in this matter,
which appears to run afoul of A.C.A.
§11-9-702 and Dillard vs. [sic] The
Benton County Sheriff’s Office,
[supra].  I find that the
respondents have failed to prove
that this claim is barred by the
statute of limitations.

Since the dismissal order was found to be

invalid, the statute of limitations, which was tolled by

the filing of the August 27, 2014 claim, remained tolled

until the period for filing an appeal had run at the

close of business on May 4, 2016.  Filing an additional

claim on May 4, 2016, while the statute of limitations

was tolled, prevented that claim from being barred by

the limitations period.

Since this claim is not barred by res judicata

or the statute of limitations, the claimant is entitled

to have the merits of this issue addressed.  

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


