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Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed April 21, 2017.  The

administrative law judge found that the respondents

failed to prove the statute of limitations barred the

claim.  After reviewing the entire record de novo, the

Full Commission finds that the statute of limitations

does not bar the claim for additional medical treatment
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or additional indemnity benefits.      

I.  HISTORY

The parties stipulated that the claimant “sustained

a compensable injury to the body as a whole” on

February 13, 2008.  The parties stipulated that “medical

expenses and temporary total disability benefits were

accepted.”

The claimant’s attorney wrote to the Clerk of the

Commission on June 24, 2010: “Please assign this claim

to an administrative law judge so that a determination

may be made with regard to Ms. Reyes’ entitlement to the

medical treatment recommended by her treating physician,

as well as any other outstanding issues.”  

On July 15, 2010, the claimant filed Responses to

Prehearing Questionnaire.  The claimant contended in

part, “Dr. Baskin has referred her to see Dr. William

Meyers, a surgeon in Philadelphia, Pennsylvania.  The

respondents have not authorized treatment by Dr. Meyers,

and the claimant contends that this treatment is

reasonably necessary for treatment of her compensable

injury.”  The claimant also filed Responses to

Prehearing Questionnaire on April 22, 2011.  

The claimant’s attorney corresponded with the
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Commission’s Special Funds Division on May 28, 2013:

I represent the claimant in the above
referenced claims.  The claimant contends that
she is permanently and totally disabled as a
result of an injury she sustained on February
13, 200, [sic] in the course and scope of her
employment with Easy Mart.  Consequently,
pursuant to Rule 28 of the Rules of the
Arkansas Workers’ Compensation Commission, I
am requesting that the Death and Permanent
Total Disability Trust Fund be joined as a
party to these claims.  

The claimant was struck by a motor vehicle
while performing her employment duties on
February 13, 2008.  As a result of this
accident, she sustained injuries that have
affected her left hip and pelvic area.  The
respondents accepted the claim and have paid
benefits including medical treatment and
temporary disability benefits.  The claimant
contends that she is permanently and totally
disabled.  A hearing will be requested before
an administrative law judge once The Fund has
had adequate time to conduct discovery....

The claimant copied this correspondence to the

respondents’ attorney.  

The respondents contend that they paid for the

claimant’s medical treatment through January 21, 2014.  

The claimant’s attorney wrote to the Clerk of the

Commission on March 12, 2014: “Please assign this claim

to an administrative law judge so that a hearing can be

scheduled to consider the outstanding issues.”  

The parties appear to agree that the respondents

paid indemnity benefits through March 30, 2014.    
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A pre-hearing order was filed on November 9, 2016. 

The claimant contended that she “was struck by a motor

vehicle while performing her employment duties on

February 13, 2008.  As a result of this accident, she

sustained injuries that have affected her left hip and

pelvic area.  The respondents accepted the claim and

have paid benefits including medical treatment and

temporary disability benefits.  She contends that

additional medical treatment is reasonably necessary for

treatment of her compensable injuries.  In addition, the

claimant contends that she is permanently and totally

disabled as a result of her compensable injuries or,

alternatively, that she sustained a substantial

impairment to her earning capacity as a result of her

compensable injuries.  The claimant also contends that

the respondents cannot sustain their burden of proving

that the Statute of Limitations bars this claim.  All

other issues are expressly reserved.”  

Respondent No. 1 contended, “1.  Respondents No. 1

have paid all benefits to which the Claimant is

entitled.  2.  Respondents No. 1 have paid all indemnity

benefits to which the Claimant is entitled.  3. 

Respondents No. 1 previously authorized medical
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treatment from Drs. Morse, Rosenzweig, Hefley, Baskin,

Riley, and Meyers (from Philadelphia, Pennsylvania). 

4.  The claimant is not entitled to any additional

benefits.  5.  This claim for additional benefits is

barred by the statute of limitations.  6.  Respondents

No. 1 last paid medical benefits on the Claimant’s

behalf through January 21, 2014.  7.  Respondents No. 1

last paid indemnity benefits to the Claimant through

March 30, 2014.  8.  On August 12, 2014, the instant

claim was returned to the Commission’s general file

division.  For more than two (2) years, the Claimant

made no attempt whatsoever to advance or prosecute this

claim until August 16, 2016, when the Claimant requested

a hearing before an Administrative Law Judge. 

Accordingly, this claim is now barred by the statute of

limitations.  See Arkansas Code Annotated 11-9-

702(b)(1); see also Flores v. Wal-Mart Dist., 2012 Ark.

App. 201, ___S.W.3d ___(2012)(“It is the claimant’s

burden to prove that she acted within the time allowed

for filing a claim for additional compensation”)

(citation omitted); Serrano v. Pinnacle Foods Corp.,

2011 WL 614310 (Ark. Work. Comp. Com. Nov. 7, 2011)(AWCC

F702776)(Full Commission affirmed ALJ’s Opinion that
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claimant’s claim for permanent partial disability

benefits for wage loss is barred by the statute of

limitations).  9.  In the alternative, if it is

determined the Claimant is entitled to additional

benefits, Respondents No. 1 hereby request a setoff for

all benefits paid by the Claimant’s group health

carrier, all short term disability benefits received by

the Claimant, all long term disability benefits received

by the Claimant, and all unemployment benefits received

by the Claimant.”  

The parties agreed to litigate the following

issues: “Statute of limitations; additional benefits. 

All other issues are reserved.”  

An administrative law judge filed an opinion on

April 21, 2017.  The administrative law judge found, “2. 

The respondents have failed to prove that this claim is

barred by the statute of limitations.”  The respondents

appeal to the Full Commission.  

II.  ADJUDICATION

A.  Filing of claims

Ark. Code Ann. §11-9-702(Repl. 2012) provides, in

pertinent part:

(b) TIME FOR FILING ADDITIONAL COMPENSATION.
(1) In cases in which any compensation,
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including disability or medical, has been paid
on account of injury, a claim for additional
compensation shall be barred unless filed with
the commission within one (1) year from the
date of the last payment of compensation or
two (2) years from the date of the injury,
whichever is greater....
(c) A claim for additional compensation must
specifically state that it is a claim for
additional compensation.  Documents which do
not specifically request additional benefits
shall not be considered a claim for additional
compensation. 

An administrative law judge found in the present

matter, “2.  The respondents have failed to prove that

this claim is barred by the statute of limitations.” 

The Full Commission first points out that the

respondents do not have the burden of proving that the

statute of limitations has run.  Instead, it is the

claimant’s burden to prove that she acted within the

time allowed for filing a claim for additional

compensation.  Kent v. Single Source Transp., 103 Ark.

App. 151, 287 S.W.3d 619 (2008).

Nevertheless, the Full Commission has the duty to

decide the case de novo and we are not bound by the

administrative law judge’s characterization of evidence. 

The Full Commission finds that the statute of

limitations does not bar the claimant’s claim for

additional medical treatment or permanent total
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disability benefits.  The parties stipulated that the

claimant sustained a compensable injury on February 13,

2008.  The parties stipulated that the respondents

accepted medical expenses and temporary total disability

benefits.  The claimant corresponded with the Clerk of

the Commission on June 24, 2010 and asked for a

determination regarding the claimant’s entitlement to

additional medical treatment.  On July 15, 2010, the

claimant responded to a Prehearing Questionnaire and

contended that treatment with Dr. Meyers was reasonably

necessary.  The respondents continued paying for the

claimant’s medical treatment through January 21, 2014,

so that the one-year statute of limitations did not

expire until January 21, 2015.  See Ark. Code Ann. §11-

9-702(b)(1)(Repl. 2012).  The Full Commission finds that

the claimant’s pre-hearing filing on July 15, 2010, in

which the claimant contended that she was entitled to

additional medical treatment, sufficiently tolled the

statute of limitations.  A claim for additional benefits

tolls the statute of limitations.  Cook v. Southwestern

Bell Telephone Co., 21 Ark. App. 29, 727 S.W.2d 862

(1987), citing Arkansas Power and Light Co. v. Giles, 20

Ark. App. 154, 725 S.W.2d 583 (1987).
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The respondents paid indemnity benefits through

March 30, 2014.  The one-year statute of limitations on

that portion of benefits did not expire until March 30,

2015.  See Ark. Code Ann. §11-9-702(b)(1)(Repl. 2012). 

We note that the claimant contacted the Commission’s

Special Funds Division on May 28, 2013 and stated, “The

claimant contends that she is permanently and totally

disabled.”  The Full Commission finds that the

claimant’s filings on May 28, 2013, in which the

claimant contended that she was permanently totally

disabled, tolled the statute of limitations with regard

to permanent disability benefits.  See Flores v. Wal-

Mart Dist., 2012 Ark. App. 201.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the statute of

limitations does not bar the claimant’s entitlement to

additional medical treatment or permanent disability

benefits.  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(1)(Repl. 2012).  
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IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the statute of limitations does not

bar the claimant’s entitlement to additional medical

treatment or permanent disability benefits.  

This claim was submitted on the record in lieu

of a hearing on the issue of the statute of limitations,

which Respondents No. 1 contend bars the claimant’s

August 7, 2016, request for additional medical benefits

and permanent and total disability benefits, or, in the

alternative wage-loss benefits.  An administrative law

judge found that correspondence in the form of hearing

requests and joinder of the Death & Permanent Disability

Trust Fund satisfied the requirements of “notifying the

respondents of a dispute and requesting action by the

Commission, thereby tolling the statute of limitations.” 
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The administrative law judge further found that, since

the claim was never dismissed or adjudicated, this claim

remains viable. 

My carefully conducted de novo review of this

claim reveals that the administrative law judge erred in

finding that certain letters and joinder of the Trust

Fund tolled the statute of limitations in this claim. 

Furthermore, simply because this claim was neither

dismissed not adjudicated does not automatically mean

that it is still viable.

Ark. Code Ann. §11-9-702(b)(1) states:

(b) Time for Filing Additional
Compensation.

(1)In cases in which any
compensation, including
disability or medical, has been
paid on account of injury, a
claim for additional
compensation shall be barred
unless filed with the
commission within one (1) year
from the date of the last
payment of compensation or two
(2) years from the date of
injury, whichever is greater. 

In the recent case of Wall-Mart Associates v.

Armstrong, 2017 Ark. App. 175, 516 S.W.3d 310 (2017),

LEXIS 177, WL 1014347, the court found that a worker’s

generic Form AR-C was insufficient to toll the Ark. Code
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Ann. §11-9-702(b)(2012) limitations period where she did

not specifically list that she suffered neck and

shoulder injuries.  Rather, the claimant chose to leave

her claim for injuries “open-ended” by checking all of

the boxes on the form, thereby providing no information

about the type of claim being asserted.  Noting that it

was undisputed that Armstrong’s left-shoulder injury

occurred on December 24, 2006, for which she received

her last payment of compensation in August of 2012, the

court stated that her claim for additional benefits,

which was filed in February 2014, “was unquestionably

filed more than one year from the date of last payment

of compensation and more than two years from the date of

injury.”  The court continued as follows: 

Following a strict construction of
the statute, her claim should be
deemed untimely. However, our courts
have previously interpreted the
statute to provide that a prior
timely, but unresolved, claim for
benefits may serve to toll the
limitations period. Here, Armstrong
filed a claim for benefits in 2008,
within the two-year period after her
injury. Therefore, we must determine
if Armstrong’s 2008 claim for
benefits was unresolved and whether
the statute of limitations was
tolled under our case. Id.

As previously stated, the claimant here
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requested a hearing by letter to the commission dated

August 7, 2016 and the last date of payment of

compensation to the claimant was March 30, 2014.  It is

apparent, therefore, that the claimant waited well over

a year from the date of the last payment of compensation

to request a hearing on additional medical and permanent

benefits, or, in the alternative, wage-loss.  This fact,

standing alone, is enough to satisfy the provisions of

Ark. Code Ann. §11-9-702(b)(1), thus barring the

claimant’s request for a hearing on additional medical

and permanent benefits.  As in Armstrong, supra,

however, the question here remains whether letters and

other correspondence from the claimant over the course

of this claim constitute a claim for benefits that

tolled the statute.   

The court has plainly stated that an informal

claim (i.e., one where no AR-C Form has been filed) must

be direct and unequivocal, and show that a claim for

compensation is being made; be understandable; where

filed with the commission, it must call for some

immediate action by the commission; and, it must apprise

the employer that the employee has sustained injuries of

such a character as to entitle him to compensation and
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that the benefits of the act are being claimed.  Little

v. Smith, 223 Ark. 601, 267 S.W.2d 511 (1954).  In view

of these requirements, this claim presents a challenging

set of circumstances in that 1) no AR-C Form was ever

filed; 2) compensability of the claimant’s claim was

accepted by the Respondents No. 1; 3) benefits were

paid, and; 4) correspondence by the claimant’s attorney

was ongoing up until August 12, 2014, after which there

was a two-year period during which the claim remained

inactive. 

In Stewart v. Ark. Glass Container & Risk

Mgmt. Res., 2010 Ark. 198, 366 S.W.3d 358 (2010), LEXIS

234, the court found that the claimant’s request for a

change of physician did not equate to a request for

additional benefits that tolled the statute of

limitations.  Stewart injured his back in a work-related

accident on August 8, 2001.  The respondent accepted

Stewart’s claim and provided him with medical benefits

through November 12, 2002, and with temporary total

disability benefits through December 3, 2002.  On

December 6, 2002, the claimant requested and was granted

a change of physician.  Stewart last received medical

treatment for his compensable on June 19, 2003.  
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On October 20, 2003, Stewart sent a letter to

the commission “formally requesting a hearing” in order

to address the respondent’s “wrongful suspension of

reasonable and related medical care.”  A hearing was

conducted on March 19, 2004.  In an opinion filed on

June 28, 2004, an administrative law judge found in

favor of the claimant’s request for additional medical

care and concluded that matters not included in his

opinion were “expressly reserved.”  In its December 15,

2004, opinion, the Full Commission reversed the

administrative law judge. Subsequently, the Court of

Appeals affirmed the Commission’s opinion.  

On December 21, 2005, Stewart sent a letter to

the Commission asking that the letter be considered a

claim for additional benefits.  On January 13, 2006,

Stewart sent another letter to the Commission asking

that his claim be assigned to an administrative law

judge for a hearing on the issues of “compensability,

temporary total disability benefits, medical expenses,

controversion, and attorney’s fees.”  In correspondence

dated February 7, 2006, an administrative law judge

confirmed that Stewart had withdrawn his request for a

hearing, that his file did not reflect the presence of
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an AR-C Form with regard to his most recent hearing

request, and the file was being returned to the

Commission’s general files. 

On March 2, 2006, Stewart renewed his request

for a hearing on the issues of additional temporary

total disability and medical benefits, permanent

impairment benefits “when received,” and wage-loss “up

to and including” permanent and total disability.

Stewart based his request on “new evidence” acquired

after his first hearing.  On April 8, 2008, an

administrative law judge found that Stewart’s claim was

not barred by the statute of limitations.  

In its opinion of August 18, 2008, the Full

Commission reversed the administrative law judge opinion

and found that the statute of limitations barred

Stewart’s claim.  As in the present claim, the Full

Commission acknowledged that there was “no question”

that Stewart had failed to file an initial claim for

compensation because the respondent-employer had

accepted the claim as compensable.  Furthermore, the

Commission noted that it was undisputed that Stewart had

never filed an AR-C Form officially requesting benefits. 

Rather, just as in this claim, Stewart’s only requests
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had come through correspondence with the commission via

Stewart’s attorney.  Furthermore, Stewart’s last

compensation was received on June 13, 2003, yet he

failed to inquire about additional benefits until

December 21, 2005, or, well over one year from his

receipt of last benefits.  Even then, his letter to the

commission did not specify what Stewart was asking for,

stating only that he was seeking “additional benefits.” 

Therefore, the Full Commission found that Stewart’s

request for additional benefits was time-barred. Id. 

On appeal to the Court of Appeals, the court

concluded that Stewart’s “timely request for ‘additional

medical benefits’ tolled the statute of limitations

until the claim was finally and completely litigated,

not only on the general medical-benefit claim but on all

benefits that might flow from the specific request.” Id. 

Subsequently, the Arkansas Supreme Court reversed the

Court of Appeals.  Citing prior holdings in Barnes v.

Fort Smith Public Schools, 95 Ark. App. 248, 235 S.W.3d

905 (2006), and Eskola v. Little Rock School District,

93 Ark. App. 250, 218 S.W.3d 372 (2005), the Court noted

that a request for additional compensation that is not

acted upon only tolls the statute of limitations with
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respect to that particular claim.  Therefore, Stewart’s

earlier requests for medical benefits could not, under

Barnes and Eskola, supra, toll the statute of

limitations for all other claims for benefits that were

not requested at that time.  Accordingly, the Court

found that Stewart’s December 2005 claim for additional

benefits–-which he alleged included temporary total

disability, controversion, and attorney’ fees–-was

untimely. 

In response to Stewart’s argument that the

ALJ’s statement in the June 28, 2004, order that all

other issues were “expressly reserved” was sufficient to

toll the statute of limitations as to all matters other

than those addressed in that order, the Court stated: 

We cannot agree with this
contention. Although the ALJ
“expressly reserved” all
matters not addressed in the
opinion, the Commission
reversed the ALJ’s opinion,
finding that Stewart had not
met his burden of proving he
was entitled to additional
medical benefits, and dismissed
Stewart’s claim in its
entirety. 

The Court noted that Stewart cited no

authority for his proposition that undefined claims

purportedly “reserved” by a lower tribunal could somehow
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satisfy his burden to prove that he made a timely

request for additional compensation for purposes of the

statute of limitations in section 11-9-702(b). Id. 

Likewise, Stewart cited no authority for his proposition

that, because the only claims “dismissed” by the

Commission were his claims for additional medical

benefits, the Commission could not have dismissed any

future claims for additional benefits, such as

disability. Id.  Noting that there were no specific

claims for benefits that were excluded from

consideration at the time of the ALJ’s first order, the

Court concluded: “Because there was nothing outstanding

after that claim for additional medical benefits was

first granted by the ALJ, then denied and dismissed by

the Commission, there was no outstanding portion of that

request that could have been ‘reserved’ to toll the

statute.”

In Flores v. Walmart Distribution, 2012 Ark.

App. 201, LEXIS 302, the court affirmed the Commission’s

finding that, although Flores filed a timely request for

additional medical treatment, she failed to request

permanent-disability benefits until more than one year

after the last payment of compensation by Walmart. 
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Therefore, the court agreed that Flores’s claim for

permanent benefits was time-barred.  In so doing, the

court rejected Flores’s argument that, because she

remained entitled to additional medical treatment by way

of prior Commission order, her claim for compensation

was open and ongoing. Id. 

I find that this claim is analogous to

Stewart, supra.  Thus, we must determine whether any

part of this claim was either decided or dismissed, as

well as examine the content of the correspondence

exchanged in this claim to determine whether the statute

of limitations was at any time tolled. 

With regard to the issue of additional medical

treatment, although the claimant failed to file a Form

AR-C, she clearly communicated by way of a letter to an

administrative law judge on June 24, 2010, that she was

seeking this benefit, thus putting Respondents No. 1 on

notice.  Further, while some aspects of this issue were

reportedly settled without a hearing, the claimant

continued to assert that additional medical treatment

was disputed.  As previously mentioned, it has been held

that, under certain circumstances, correspondence can

constitute a claim for additional benefits (see, Aetna
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Casualty Surety Co. v. Jordan, 234 Ark. 339, 352 S.W.2d

75 (1961).  

The record demonstrates that the claimant’s

initial request for additional medical benefits via

letter to the commission in August of 2010, was made

prior to her date of last compensation on March 30,

2014.  Therefore, pursuant to Ark. Code Ann. §11-9-

702(b) and caselaw interpreting that statute, the

claimant made a timely request for medical benefits

which tolled the statute of limitations with regard to

that particular issue.  Furthermore, the record reveals

that the issue of additional medical treatment in this

claim had neither been decided nor dismissed prior to

her request for a hearing in 2016.  Therefore, the

relevant statute of limitations in this claim does not

bar the issue of additional medical treatment.  

Concerning permanent and total disability, the

claimant first brought this issue to light in a letter

to the Administrator of the Special Funds dated May 28,

2013, at which time she requested that the Death &

Permanent and Total Disability Trust Fund be joined as a

party to the claim.  The Fund acknowledged its joinder

in this matter on June 5, 2013, via letter to the Clerk
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of the Commission.  Thus, the claimant’s claim of

permanent and total disability was made pursuant to

correspondence to the commission and solidified through

discovery that ensued as a direct result of that

correspondence prior to her final receipt of

compensation in March of 2014.  Therefore, the claimant

made a timely claim for permanent and total disability

benefits that tolled the statute of limitations

concerning that specific issue.  

Thereafter, the claimant requested a hearing

to consider “the outstanding issues,” and the claim was

reassigned for mediation that never transpired. 

Therefore, the claim was once more returned to the

general files.  When the claimant requested a hearing in

August of 2016, she asked for wage-loss in the event

that she was not found to be permanently and totally

disabled as a result of her compensable injury.  The

record demonstrates that this was the first time wage-

loss benefits were specifically requested in this claim. 

Albeit that in her Prehearing Questionnaire of July 12,

2010, and again in April of 2011, the claimant

“expressly reserved” all matters not addressed, she has

cited no authority for the proposition that undefined
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claims purportedly “reserved” by a lower tribunal, or,

in this claim by the claimant, can somehow satisfy her

burden to prove that she made a timely request for

additional compensation for purposes of the statute of

limitations in section 11-9-702(b). See, Stewart, supra. 

Likewise, the claimant has failed to show that there

were outstanding portions of her initial request for

benefits that could have been “reserved” in order to

toll the statute of limitations, particularly with

regard to wage-loss, in that the claimant expressly

communicated in subsequent correspondence that other

issues were not ripe for determination.  Stewart, supra.

Because the claimant’s August, 2016, request

for wage-loss exceeded one year after the claimant

received her last compensation benefit in March of 2014,

the statute of limitations bars the claimant from

seeking wage-loss benefits in this claim.  Accordingly,

I must dissent from the majority opinion.  

CHRISTOPHER L. PALMER, Commissioner


