
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G404105

RICKY PRESZLER, EMPLOYEE CLAIMANT

BAXTER REGIONAL MEDICAL CENTER,
SELF-INSURED EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

ORDER FILED FEBRUARY 15, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. “RICK”
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondent represented by the HONORABLE WALTER A. MURRAY,
Attorney at Law, Little Rock, Arkansas.

ORDER

     The claimant appeals an Administrative Law

Judge’s opinion filed August 11, 2016.  The

administrative law judge found that the claim should be

dismissed without prejudice.  The Full Commission

reverses the opinion of the Administrative Law Judge and

remands the claim for a determination on its merits.

The claimant slipped and fell at work on

September 13, 2012.  On May 23, 2014, Attorney Mark

Freeman filed a Form AR-C on the claimant’s behalf.  On

May 28, 2014, the respondent filed a Form AR-2,
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controverting the claim.  By letter to the Commission

dated December 11, 2014, the claims adjuster for the

respondent-carrier, Charlotte Flanagan, sought a

dismissal of the claim for want of prosecution.  The

Clerk of the Commission treated this letter as a Motion

to Dismiss pursuant to AWCC Rule 099.13 and Ark. Code

Ann. §11-9-702(a)(4).  The Clerk requested a response to

the respondent’s Motion to Dismiss within 30 days.  The

claimant’s attorney filed this response on January 16,

2015.

Pursuant to the claimant’s January 30, 2015

request, the claim was assigned to Judge Milton Fine on

February 3, 2015.  On February 12, 2015, the

respondent’s counsel entered an appearance, and on April

6, 2015, a pre-hearing telephone conference was held. 

As a result of that conference, a hearing was scheduled

for June 3, 2015.

By mutual agreement of the parties, the

hearing was rescheduled for July 30, 2015.  On July 29,

2015, however, the claimant’s attorney withdrew the

claimant’s request for a hearing, and the file was

returned to the Commission’s general files.  By

respondent’s request, the file was reassigned to Judge
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Fine on December 22, 2015.  Thereafter, Judge Fine’s

assistant made a diligent effort to schedule the claim

for a Joint Petition hearing.

In email correspondence to Judge Fine’s

assistant dated December 30, 2015, claimant’s counsel

indicated that they were in no hurry to set a hearing on

this claim and that he was caring for his elderly

father, which often caused scheduling conflicts.  When

Judge Fine’s assistant asked the parties if they wanted

to return the file to the general files, respondent’s

counsel responded, “I don’t want this matter returned to

the general files.  If anything, let’s set it on our

previous motion to dismiss if we can’t get a hearing on

the Joint Petition.”

On December 31, 2015, Judge Fine agreed that

the joint petition could be submitted on

interrogatories.  The parties, however, subsequently

agreed to a Joint Petition hearing on February 12, 2016. 

When respondent’s attorney discovered that he had

presented the wrong date to claimant’s counsel, Judge

Fine’s assistant emailed the claimant’s attorney asking

if he was available for a hearing on February 8, 2016. 

Due to a scheduling conflict, the claimant’s attorney
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could not attend on that date.

On January 5, 2016, Judge Fine emailed both

attorneys advising them that a hearing would be set on

either a joint petition or a motion to dismiss under

Rule 13.  A telephone conference conducted on January 7,

2016, resulted in a Joint Petition hearing being

scheduled for April 6, 2016.  On March 7, 2016, the

claimant’s attorney unsuccessfully petitioned the

commission to withdraw from this claim.  Thereafter, the

claimant sent a letter to respondent’s attorney asking

for a postponement.  The claimant’s attorney

simultaneously asked Judge Fine if the Joint Petition

hearing had been cancelled.  Whereas the respondent

confirmed that it was not withdrawing the joint

petition, the claimant’s counsel asked that it be

returned to the general files.

The hearing was again cancelled, after which

the respondent asked that its Motion to Dismiss be

considered.  The claimant’s counsel asked that the

matter be held in abeyance until the claimant could meet

with his new attorney, Mr. Rick Spencer.  Judge Fine

rescheduled the hearing on the respondent’s Motion to

Dismiss for July 6, 2016.
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The claimant’s new attorney filed another Form

AR-C on May 12, 2016, only to learn that Mr. Freeman was

still recognized as the claimant’s counsel.  Therefore,

on May 20, 2016, Mr. Spencer filed a Motion to

Substitute as Counsel, and upon the same being granted,

the parties proceeded to a hearing on the respondent’s

Motion to Dismiss on July 7, 2016.  The claimant’s

testimony at that hearing demonstrated that he had very

little knowledge or understanding of what had transpired

procedurally or the effect that this had on his claim.

For an order to be final, the order must

dismiss the parties from the court, discharge them from

the action or conclude their rights as to the cause of

action.  See Humphrey v. Faulkner Nursing Ctr., 61 Ark.

App. 48, 964 S.W.2d 224 (1998). 

Ark. Code Ann. §11-9-702(b) governs the

dismissal of claims where compensation has been paid. 

Ark. Code Ann. §11-9-702(b) states:

In cases where any compensation has
been paid, the claim for additional
compensation, including disability
or medical, will be barred unless
filed within one (1) year from the
date of the last payment or two (2)
years from the date of the injury,
whichever is greater.  

Further, a hearing request must be made within six
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months of the filing, or the claim may, upon motion and

after hearing, if necessary, be dismissed without

prejudice.  Once a claim is dismissed, the claim is

considered to have never been filed, and unless a new

claim is filed within the statutory period of time

allowed by Section 702, the statute of limitations bars

subsequent claims.  Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004). 

Here, the claimant was injured on September

13, 2012, and his medical benefits were suspended on May

28, 2014.  Therefore, the time period for re-filing this

claim has expired.  Under the facts of this case, the

order of dismissal concluded the claimant’s rights to

this cause of action; thus, it is a final order and the

Full Commission has jurisdiction to hear this matter on

appeal.  

A review of the record makes it apparent that

Judge Fine made a diligent effort to bring this matter

to swift closure, showing impartiality and leniency

throughout the course of the proceedings on this claim. 

However, the Commission is compelled to find that to

dismiss this claim without a finding on its merits would

result in a grossly unfair outcome to the claimant’s
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detriment.  See Nobels v. Tumey, 2010 Ark. App. 731, 379

S.W.3d 639 (2010).  In order to prevent such a

miscarriage of justice, we therefore find that the

opinion of the administrative law judge should be

reversed and this claim be allowed to continue to a

hearing on its merits.

IT IS SO ORDERED.

                                   
                     S. DALE DOUTHIT, Chairman

 
                                   

           PHILIP A. HOOD, Commissioner

                                   
           CHRISTOPHER L. PALMER, Commissioner 


