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Decision of Administrative Law Judge:  Reversed

OPINION AND ORDER

The respondent appeals the opinion of an

administrative law judge filed on September 16, 2014,

finding that the claimant sustained twenty percent (20%)

wage-loss above his anatomical impairment rating of six

percent (6%) percent as a result of his February 9,

2011, compensable injury.  Moreover, the respondent

appeals the administrative law judge finding that a four

(4) month delay in paying the claimant’s six percent

(6%) permanent physical impairment rating constitutes
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controversion, thus entitling claimant’s counsel to a

fee on the six percent (6%) rating.    

Our carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to wage-loss benefits above his

anatomical impairment, or that the respondent’s delay in

paying the claimant’s six percent (6%) anatomical

impairment rating constitutes controversion.   

At the June 9, 2016, hearing on this claim, the

claimant testified that he was sixty-three (63) years

old.  The claimant further testified that at that the

time of his compensable slip-and-fall injury of February

9, 2011, he held an Associate’s Degree in Applied

Science, a high pressure boiler operator’s license with

the State of Arkansas, an HVAC license “for working on

air conditioners and refrigeration equipment,” and a

master electrician license.  The claimant stated that he

“dropped” his boiler operator’s license following his

injury because he no longer envisioned himself working

in that area.  Furthermore, at the time of the hearing,

the claimant was considering allowing his master

electrician license to expire.  The claimant agreed that
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he was required to take occasional courses in order to

keep his licenses current.  

The claimant stated that he had worked for the

respondent-employer in excess of thirty-four (34) years

at the time of his 2011 compensable injury.  The

claimant explained that it had been his personal goal to

work forty (40) years for the respondent-employer before

retiring.  According to the claimant, that plan was cut

short due to his injury.  

The claimant testified that he was Plant

Maintenance Coordinator for the respondent-employer at

the time of his May 31, 2015 retirement.1  The claimant

described his duties as Plant Maintenance Coordinator as

follows:

I basically managed the entire
campus maintenance structure all the
way from custodians to grounds
keeping, to motor pool, building
maintenance, air condition,
refrigeration, and I was over the
maintenance at Helena, DeWitt and
Stuttgart.

The claimant testified that he supervised

approximately forty-five (45) employees, and that he led

by example.  According to the claimant, it was “easier

1 Prior to that, the claimant was Physical Plant Director.
The claimant testified that his position had been reclassified. 
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to lead people to a job and show them” what to do rather

than “sit in your office and tell them what had to be

done....”  The claimant testified that he had “a lot of

expertise in a lot of different jobs,” and he felt that

it was his responsibility to ensure that his

subordinates “had everything they needed to go to work.” 

In addition, the claimant supervised the plumbers to

ensure that they knew what to do, how to do it, and

“where everything was.”  The claimant claimed that he

was “active all the time” in his position as Plant

Maintenance Coordinator, and he added that his duties

involved “quite a bit of physical demand.”  

The claimant described his physical condition

as “good” prior to his 2011 accident.  The claimant

stated that he “did a lot of hunting, fishing, and

working at work, climbing stairs, going up on buildings,

doing inspections on roofs, helping the man doing the

air condition work on the building.”  The claimant

testified that while his outside interests included

mainly hunting and fishing, he sometimes helped people

with air conditioning problems (mainly the elderly) who

were in financial distress.  The claimant testified that

he also “did a lot of small” electrical jobs on the
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weekends and after work in order to supplement his

income.  The claimant claimed that he intended to

continue working as an electrician after he retired in

order to help fund vacations, but added that he can no

longer do so because of his injury.

It is undisputed that the claimant sustained a

right shoulder injury in the form of a partial rotator

cuff tear as a result of his 2011 slip-and-fall

accident.  The record shows that Dr. Edward Cooper

performed an open right anterior/inferior acromioplasty

with repair of the rotator cuff and Mumford excision of

the distal clavicle tear on January 23, 2013, pursuant

to this injury.  The record further demonstrates that

the claimant requested a medical release to return to

“full work duty” on May 9, 2013.  Based upon his

physical examination, which showed that the claimant had

active range of motion of his right shoulder with 100%

abduction, 160% degrees flexion, internal rotation to

the abdomen, and external rotation to “about S1,” Dr.

Cooper consented to the claimant’s request and returned

him to “full duty work activity.” The claimant testified

that he did, in fact, return to work, but found it

increasingly more difficult to perform his work duties.  



     Pippinger-G101621 6

An MRI of the claimant’s right shoulder taken

on May 15, 2014, revealed localized primary

osteoarthritis of the right shoulder acromioclavicular

joint, adhesive capsulitis, and right shoulder

impingement, for which Dr. Cooper recommended the

claimant undergo a second surgery “at his convenience.” 

A clinic note dated November 20, 2014, reflects that the

claimant informed Dr. Cooper that he could “live with it

[his right shoulder symptoms] the way it is now” and he,

therefore, declined surgery.  Therefore, Dr. Cooper

instructed the claimant to return to normal activities

and to return to his clinic if his symptoms worsened. 

At the hearing, the claimant testified that he refused

Dr. Cooper’s recommendation for surgery because he did

not feel like he could “handle more major surgery.”  In

addition, the claimant feared that a second surgery

might make his shoulder worse.  

The claimant testified that his worsening

symptoms eventually caused him to retire from work with

the respondent-employer.  In this regard, the claimant

testified as follows:

I was trying to do my job with the
limitations that the doctors had put
me on. I was feeling like I was not
accomplishing what my job title said



     Pippinger-G101621 7

that I should be doing. I was not
able to go out and just physically
do, climbing the stairs, checking on
my people, constantly being out
every day. My back hurt me so bad I
couldn’t hardly climb the stairs. My
shoulder was hurting me so bad that
I was not getting, maybe three and a
half, four hours of sleep a night,
and that’s on a good night. I was
fatigued. I was having trouble
keeping up with, I had a lot of
regulations that I had to keep up
with, federal and state regulations
and the paperwork on it to make sure
that it was followed through. That
was part of my job. I had to bid and
spec out a lot of renovations, new
construction. I just, my back would
get to hurting me so bad when I’d
try to go out and do much walking
that mainly I was looking for
someplace to sit down most of the
time. And I’d always been a person
that tried to do a good job, and I
could see that I just wasn’t
performing what I should be doing,
and I knew I wasn’t. And for what
they paid me I felt like I was kind
of giving the college the short end
of the stick because they weren’t
getting what I, what they were
paying me to do.

The claimant further testified that he was

having trouble staying focused due to his shoulder and

back pain.  The claimant added that he spent “more and

more” time in his office and less time “out doing” what

he felt was his job.  In addition, the claimant stated

that “it seemed like” he was being called into the
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personnel office more frequently for “small things.” 

The claimant alleged that he was constantly reminded of

his position and the responsibility that came with it. 

Fearing termination, the claimant retired on May 31,

2015, shortly after he turned sixty-two (62).

In addition to the claimant’s right shoulder

injury, the respondent-carrier accepted the claimant’s

bilateral carpal tunnel syndrome as a compensable result

of his February 9, 2011, injury and paid for carpal

tunnel syndrome release procedures performed by Dr.

Michael Moore on February 8, and March 12, 2012.  Dr.

Moore opined that the claimant reached maximum medical

improvement for his carpal tunnel surgeries on April 24,

2012, and he assigned the claimant twenty percent (20%)

permanent physical impairment for his wrists, which the

respondent accepted. 

On January 28, 2016, the claimant underwent an

independent medical evaluation with Dr. Barry Baskin. 

At that time, Dr. Baskin found the claimant to be at

maximum medical improvement, and he assigned the

claimant six percent (6%) permanent physical impairment

based on his right shoulder injury and resulting

surgery.  It is noted that upon physical examination of
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the claimant’s right upper extremity, Dr. Baskin found

that the claimant had good grip strength, no atrophy in

his hand, and subjective numbness in his fingertips. 

The claimant admitted and the record confirms

that he suffered from major lumbar problems prior to his

February 9, 2011, injury, which required two surgeries. 

In a May 26, 2011, letter from Dr. Steven Cathey to Dr.

L. J. Patrick Bell, Dr. Cathey stated that the claimant

reported pain in his neck and upper back since his 2011

fall at work; “numbness” in both hands, particularly

when driving, and; an aggravation of his pre-existing,

chronic lower back pain.  Dr. Cathey added that the

claimant was not working and considering long term

disability benefits through Social Security at that

time.  Dr. Cathey stated that the claimant’s

neurological examination was negative, with “no sign of

cervical myeloradiculopathy, lumbar radiculopathy, etc.” 

Dr. Cathey further stated that an MRI taken of the

claimant’s cervical spine on that date resulted in

negative findings, with “evidence of previously

documented degenerative disc disease at C5-C6.”  Dr.

Cathey added that an MRI scan of the claimant’s lumbar

spine taken in 2006 showed an interbody fusion with some
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adjacent degenerative disc disease, and that he saw

nothing in his examination to suggest that “the

situation ha[d] changed.”

The claimant testified that he was able to

return to work without restrictions following his back

injury.  The claimant admitted, however, that he

purposely limited his lifting to no more than fifty (50)

to sixty (60) pounds in order to avoid further injury. 

Moreover, the claimant testified and the record confirms

that he suffers from pre-existing diabetes mellitus,

coronary artery disease, hypertension, and asthma.  In

fact, the claimant agreed that he had several stents

placed in his coronary arteries in early 2015.

The claimant underwent a vocational

rehabilitation evaluation on May 5, 2016, conducted by

Heather Taylor.  In her report of that evaluation,

Taylor noted that the claimant had undergone a

functional capacity evaluation on April 21, 2016, which

showed that he was capable of bi-manually lifting up to

forty (40) pounds occasionally; up to twenty (20) pounds

frequently, and; up to ten (10) pounds constantly.  With

his right extremity alone, the claimant was able to lift

and reach with five (5) pounds.  The claimant was placed
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in the Medium category of physical work demands as

defined by the United States Department of Labor as a

result of this evaluation.

Taylor’s review of the claimant’s pre-existing

conditions and co-morbidities revealed that the claimant

suffered two (2) heart attacks and had seven (7) stents

inserted within the past year of his evaluation; he

experienced heart disease-related chest pain; he took

high blood pressure medication; he had arthritis in both

hands and his right shoulder; he suffered from diabetes-

related swelling in both legs; he suffered headaches

(most often at night and in the mornings); he developed

dizziness after his February 2011 fall; his legs cramped

when driving or sitting for extended periods of time; he

had difficulty sleeping due to pain and discomfort; he

suffered joint pain, and; he had two (2) prior low back

surgeries, which involved a low back fusion(s): one in

1987 and the other in 1993.

Taylor reported that the claimant was

currently receiving workers’ compensation benefits, he

received between $1,300 to $1,400 per month in Social

Security benefits, $200 per month from the Arkansas

Public Employees Retirement System, and $1,200 to $1,300
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per month from his regular retirement.  Taylor noted

that the claimant’s annual salary at the time he retired

was between $54,000 and $55,000, and that he had

attempted to return to work “for about a year” after his

injury, but he eventually retired because he could not

perform all of the physical aspects of his job.

Taylor listed the claimant’s transferable

skills as follows: (1) supervisory, management, and

leadership skills; (2) experience hiring and firing

employees; (3) the ability to deal with people from a

variety of backgrounds; (4) organizational skills; (5)

project management skills; (6) communication skills; (7)

time management skills; (8) extensive knowledge of

electrical and HVAC systems; (9) a high degree of

electrical and mechanical aptitude; (10) customer

service skills; (11) the ability to fabricate, install,

and repair building structures, and (12) the ability to

perform a variety of job duties often changing from one

task to another.

Taylor concluded her report by stating that

the claimant was “uncertain about his return to work

plans” at that time, and he was agreeable to her

conducting labor market research on his behalf.  Taylor
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stated that “if” the claimant decided to “begin the

return to work process,” she would help him update his

resume, provide interview skills training, instruct him

in the online job application process, and supply him

with a list of suitable jobs.  In a Vocational

Rehabilitation Progress report dated June 2, 2016,

Taylor stated that she sent the claimant a letter on May

12, 2016, listing several suitable job openings.  The

claimant failed to contact Taylor concerning any of

these positions.  Therefore, Taylor suspended the

claimant’s file “until instructed otherwise.”

The claimant testified that he failed to

follow-up with Taylor concerning potential job openings

because all of the positions listed “required two hour

driving a day” for less than half the pay he was earning

at the time of his retirement.  The claimant further

testified that driving that far every day would cause a

“major problem” with his hip, back, and shoulder.

During cross-examination, the claimant

admitted that, “in the process of getting scared and

worried and upset and hurting so much,” he “probably

made a bad choice” retiring when he did.  The claimant

further admitted that he received a $27,821 lump sum
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retirement incentive provided by the respondent-employer

for retiring before the age of 62.2  

The claimant testified that his method of

working changed after his return to work following his

2011 compensable injury.  According to the claimant, he

utilized the computer and cell phone provided to him by

the respondent-employer to oversee work and communicate

with supervisors; he delegated more of the hands-on work

to his subordinates by coordinating specialty crews,

and; he coordinated people to assist other employees

when a problem was “out of their scope.”

When questioned concerning the limitations

that now prevent the claimant from returning to work, he

responded, in relevant part, as follows:

I just, as far as climbing those
stairs I don’t know if I could do it
anymore. I can climb a few stairs,
and I try to climb stairs all the
time. I have an elliptical machine
that I try to exercise on to keep my
legs from getting weak. But I don’t
know if it’s from my heart problem,
from the stents. I’ve been tested
for circulation and everything. But
my legs just don’t hold up like they
did. My back gets to hurting and
gets real painful across both hips.
And when it does that then both of

2 The claimant retired on May 31, 2015, and he turned 62 on
June 4, 2015.
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my legs just like they’re going in a
cramp, like they hurt real bad. And
it makes it difficult to walk. I
don’t think I could do it, you know. 

The claimant also cited driving as a reason he

could no longer work.  

The claimant agreed that he has deer hunted

and killed deer with his 7 mm rifle since his 2011

injury.  The claimant further agreed that this activity

involves driving his truck to his deer stand, “getting

in it, and sitting.”  The claimant agreed that the

recoil from his rifle hurts his shoulder.  Furthermore,

the claimant testified that he is the primary care-giver

for his wife, who has severe, relapsing Lupus. 

The claimant has been awarded twenty percent

(20%) wage-loss above his anatomical rating of six

percent (6%) as a result of his 2011 compensable right

shoulder injury.  Moreover, the claimant claims that he

is unable to work in any capacity due to the chronic

effects of that injury, which include an inability to

raise his left arm above approximately waist high.  The

medical and other objective and credible evidence of

record, however, fails to support that the claimant is

entitled to wage-loss benefits because he returned to

work following his compensable injury.  See, Ark. Code
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Ann. §11-9-522(b)(2).  Even if, however, the claimant

had not returned to work following his injury, the

claimant has failed to prove that he is entitled to

wage-loss above his permanent physical impairment rating

in that the record does not support that the claimant’s

shoulder injury was the major cause of his permanent

disability.

Wage-loss is the extent to which a compensable

injury has affected a claimant’s ability to earn a

livelihood. Emerson Elec. v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001).  When a claimant has an impairment

rating to the body as a whole, the Commission has the

authority to increase the disability rating based upon

wage-loss factors.  Lee v. Alcoa Extrusion, Inc., 89

Ark. App. 228, 201 S.W.3d 449 (2005).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

factors affecting wage-loss such as the claimant’s age,

education, and work experience. Id. In addition, a

claimant’s motivation to work, post-injury income,

credibility, and demeanor may be considered by the

Commission in determining wage-loss.  Henson v. Gen.

Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2008).
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A claimant's lack of interest in pursuing

employment with his employer and negative attitude in

looking for work are impediments to our full assessment

of wage loss.  Logan County v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005); Emerson Electric, supra. 

Although a worker’s failure to participate in

rehabilitation does not bar his claim, such failure may

impede a full assessment of his loss of earning capacity

by the Commission.  Nicholas v. Hempstead Co. Mem.

Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).  The

Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).

However, so long as an employee, subsequent to

his injury, has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable

offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he

or she shall not be entitled to permanent partial

disability benefits in excess of the percentage of

permanent physical impairment established by a
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preponderance of the medical testimony and evidence. 

Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The

employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or

the employee’s receipt of a bona fide offer to be

employed at wages equal to or greater than his average

weekly wage at the time of the accident.  Ark. Code Ann.

§11-9-522(c)(1).

 Ark. Code Ann. § 11-9-102(4)(F)(ii)(Supp.

2005) provides:

(a)  Permanent benefits shall be
awarded only upon a determination
that the compensable injury was the
major cause of the disability or
impairment.

(b)  If any compensable injury
combines with a preexisting disease
or condition or the natural process
of aging to cause or prolong
disability or a need for treatment,
permanent benefits shall be payable
for the resultant condition only if
the compensable injury is the major
cause of the permanent disability or
need for treatment.

“Major cause” is defined as more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14) (Supp. 2005).

Further, “disability” is defined as an

“incapacity because of compensable injury to earn, in



     Pippinger-G101621 19

the same or any other employment, the wages which the

employee was receiving at the time of the compensable

injury.”  Ark. Code Ann. § 11-9-102(8) (Supp. 2005).

Considering the context in which the terms

“permanent benefits” and “disability” are used in Ark.

Code Ann. § 11-9-102(4)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking

compensation for a permanent decrease in earning

capacity to show that the compensable injury was the

major cause of any decrease in earning capacity to

obtain an award of permanent disability benefits.

The claimant returned to work in his former

capacity as Plant Maintenance Coordinator for the

respondent-employer following his medical release by Dr.

Cooper in May of 2013.  The record shows that the

claimant continued to work in that position for a total

of approximately one year thereafter, earning either the

same wages or more than he earned prior to his 2011

injury.3  The claimant testified that he earned

approximately $54,000 annually at the time of his

3 We note that the claimant took some medical leave between
his release by Dr. Cooper to return to full duty on May 9, 2013
and his release at maximum medical improvement by Baskin on
January 28, 2016. Furthermore, whether the claimant received a
raise during this time is questionable. 
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retirement.  Fearful that he would be terminated due to

what he judged to be a decreased ability to perform all

of the physical aspects of his job, on May 31, 2015, the

claimant took voluntary, early retirement.  Pursuant to

the claimant’s early retirement, the claimant received a

lump sum incentive of almost $28,000.  The claimant’s

current monthly income - excluding any workers’

compensation benefits he may currently receive - is

between $2,700 and $2,900.

The claimant returned to his former position

at the same or higher wages following his injury, and

later decided to take early retirement based on

subjective fear of being terminated.  Such decision acts

to bar the claimant from receiving permanent benefits in

the form of wage-loss pursuant to Ark. Code Ann. §11-9-

522(b)(2).  This conclusion is supported by claimant’s

admission that, in retrospect, he “probably made a bad

choice” retiring when he did, thus proving that he had

total control of his decision to stop working.  The

bottom line is this: the claimant was not threatened

with termination nor was he terminated.  Rather, the

claimant chose to take early retirement. This acts as a

bar, therefore, to wage-loss in the claimant’s case. 
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Furthermore, as discussed below, the claimant failed to

prove that his right shoulder condition deteriorated to

the point that it was the primary reason he could no

longer work.  Therefore, wage-loss benefits should be

denied.      

If, however, Ark. Code Ann. §11-9-522(b)(2)

did not act to bar the claimant from receiving permanent

benefits above his six percent (6%) permanent physical

impairment - a finding which we do not make - the

claimant has failed to prove that his shoulder injury

was the major cause of any wage-loss he alleges he

sustained. 

Notwithstanding that the claimant testified

that he was no longer able to perform many of the

physical tasks associated with his former position, he

also testified that it was his preference to lead by

example. (Emphasis added)  Thus, it is axiomatic that

many, if not most, of the physical tasks performed by

the claimant prior to his injury were by choice rather

than mandate.  Moreover, following his return to work,

the respondent-employer accommodated the claimant’s

limitations.  For example, the respondent-employer

provided the claimant a cell phone and laptop computer
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in order communicate with his subordinates long-distance

and decrease the amount of time he had to leave his

office, thus decreasing the amount of physical activity

associated with his job.  

Furthermore, based on an uncorroborated

concern that it would make his shoulder condition worse,

the claimant refused further surgery to correct his

shoulder symptoms, which would have potentially led to

better mobility.  Rather, the claimant opted to take

early retirement four (4) days before his 62nd birthday,

which entitled him to a larger lump sum incentive. 

Based on the claimant’s current income of roughly $2,900

per month, it can be reasonably assumed that the

claimant lacks a financial incentive to return to work. 

This, combined with the claimant’s failure to follow-up

on any of Taylor’s employment leads, or to follow-up

with her in any way, for that matter, shows a lack of

motivation by the claimant to return to work.  At the

least, it impedes our ability to accurately determine

wage-loss in this claim.  Moreover, the admitted fact

that the claimant currently cares for his ill wife also

acts as an disincentive for him to return to work.

The evidence is compelling that claimant has 
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much relevant work experience and many transferrable

skills.  Claimant has been found capable of working in

the medium classification of job duties, and no doctor

has opined that the claimant cannot return to work. 

Therefore, the claimant has failed to provide a valid

reason for not pursuing employment.  Furthermore, the

claimant has suffered severe heart-related events since

his compensable injury to include two (2) heart attacks

and the placement of seven (7) stents; he suffers from

diabetes-related symptoms; heart disease-related chest

pain; arthritis in both hands and his right shoulder;

headaches; dizziness; leg cramps; difficulty sleeping,

and; pre-existing back problems which required two prior

surgeries.  Therefore, reasonable minds could conclude

that if the claimant is currently unable to work, it is

due to a myriad of physical conditions and problems,

with his right shoulder problems being among the least

of his concerns.  This conclusion is supported by the

claimant’s own testimony reflecting that one of his

greatest impediments to returning to work is his

inability to climb stairs, which he suspects is due to

his heart problems. Clearly, the claimant’s right

shoulder stiffness would not prevent him from climbing
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stairs, nor would it cause the claimant’s alleged

inability to sit, stand, or walk for long periods of

time.  Furthermore, we note that, contrary to his

testimony concerning his difficulty climbing stairs,

standing, sitting, and driving, the claimant admitted

that he drives to the deer woods, walks to his stand,

“gets” into his deer stand (which we note often involves

considerable climbing), and sits and waits for a deer. 

The claimant further admitted that he has killed deer

since his injury using a 7 mm rifle that has

considerable recoil.  Finally, we note that the record

is devoid of a doctor’s opinion stating that the

claimant’s right shoulder constitutes fifty percent

(50%) or more of his alleged inability to work.    

Based upon the above and foregoing, the

totality of the evidence in this claim demonstrates that

the claimant has failed to prove that his right shoulder

injury is the major cause of any permanent wage-loss

claimed by the claimant.  Therefore, the claimant’s

award of wage-loss is hereby reversed and wage-loss

benefits are denied.  As for temporary total disability

benefits, a review of the administrative law judge’s

opinion shows that, while she discussed the claimant’s
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entitlement to these benefits, she failed to award them. 

Moreover, temporary total disability benefits were not

listed among the issues to be litigated at the hearing

of June 9, 2016.  Therefore, we view the comments

concerning temporary total disability benefits as

nothing other than mere remarks made by the

administrative law judge that failed to result in an

award of benefits.  Therefore, any award of temporary

total disability benefits would require further

proceedings.

Finally, the administrative law judge found

that the respondent purposely failed to pay the

claimant’s six percent (6%) anatomical impairment rating

in a timely manner.  The record demonstrates, however,

that the respondent made a diligent effort to ascertain

the claimant’s permanent physical impairment rating, and

that the delay in payment of these benefits was due to

no fault of its own.  Moreover, the claimant reached the

end of his healing period on December 3, 2015.  The four

(4) months in question, however, occurred before

December 3, 2015.  Therefore, the administrative law

judge’s finding that the four (4) month delay in

question constituted controversion of payment of
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anatomical impairment benefits contradicts her finding

that the claimant did not reach the end of his healing

period until December 3, 2015.

Based upon the above and foregoing, the

administrative law judge’s award of an attorney’s fee

based upon the respondent’s alleged failure to timely

pay the claimant’s six percent (6%) permanent physical

impairment rating is hereby reversed.   

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to prove that his right shoulder
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injury is the major cause of any permanent wage-loss

claimed by the claimant; finding that the Administrative

Law Judge’s comments about temporary total disability

were mere remarks that failed to result in an award of

benefits; and reversing the Administrative Law Judge’s

award of attorney’s fee based upon the respondent’s

alleged failure to timely pay the claimant’s six percent

(6%) permanent physical impairment rating.

FACTUAL AND MEDICAL BACKGROUND

The claimant was 63 years old at the time of

the hearing and has an Associate’s Degree in applied

science.  The claimant is a licensed master electrician,

licensed boiler operator and a licensed HVAC technician. 

The claimant has a health history of hypertension, COPD,

diabetes, degenerative spine (which resulted in two

surgeries), and hearing loss.  Additionally, the

claimant suffered two heart attacks after his work-

related injury, which led to the placement of seven

stents.

The claimant had worked for the employer for

34 years and ten months.  The claimant’s most recent

position with the employer was that of Maintenance

Coordinator.  As the Maintenance Coordinator, the
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claimant was responsible for the campuses in Helena,

Dewitt, and Stuttgart, performing the duties of grounds

keeping; maintaining the motor pool, air conditioning

system and refrigeration system; and building

maintenance.  The position was a very hands-on manual

labor position, but also included completing paperwork

and supervising of forty-five employees.

On February 9, 2011, during a snow, a water

line that was on a steep hill at the employer’s campus

began spewing water.  The claimant took a backhoe to the

area were the water line was and began digging so that

it could be repaired.  After approximately three hours,

the claimant left the backhoe to take and break and warm

up.  As the claimant was walking down the hill, he

stepped on a concrete air conditioner slab and fell. 

The claimant injured his back, shoulders and head.  As a

result of hitting his head during the fall, the claimant

loss consciousness and developed dizziness and memory

loss.  

The claimant was taken to the emergency room

Jonesboro after he was found unconscious in the snow. 

The claimant was addled and confused. Despite these

symptoms, the CT scan of the claimant’s brain was
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normal.  A scan of the claimant’s neck showed only

degenerative disease.  The claimant was kept in the

hospital until February 11, 2011.  The claimant was

diagnosed with possible hypothermia, leg spasms, and a

concussion.  Testing also revealed post-operative

changes at L5-S1, spondylosis and disc degeneration at

L2-3.

The claimant felt the fall aggravated his pre-

existing back injury.  The claimant returned to Dr.

Steven Cathey, who performed his previous spinal

surgeries, for evaluation.  However, Dr. Cathey

determined that the claimant’s neurological examination

was negative and that the claimant was “not a candidate

for additional spinal surgery or other neurosurgical

intervention”.

The claimant also indicated that he had

bilateral shoulder pain with swelling of the right

biceps.  A June 22, 2011 MRI scan of the right humerus

revealed a hematoma in the biceps muscle caused by a

contusion and tear in the muscle.  Also an EMG/NCV study

was performed on June 27, 2011 and showed bilateral

carpal tunnel syndrome.  Dr. Michael Moore performed a

left carpal tunnel release on February 8, 2012 and a
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right carpal tunnel release on March 12, 2012.  A

follow-up EMG-NCV study showed a mild degree of carpal

tunnel syndrome even after the surgery and the claimant

has also developed knots in his hands.

The claimant had surgery for a right rotator

cuff tear on January 23, 2013, which was performed by

Dr. Roy Cooper.  The claimant’s right shoulder remains

symptomatic with stiffness and pain, causes sleep

disturbances, and impedes his ability to lift his arm

over his head; thus, the claimant declined surgery on

his left shoulder.  Dr. Cooper released the claimant at

maximum medical improvement on December 3, 2015 with a

fifty (50) to sixty (60) percent impairment rating and

work restrictions of twenty-five (25) to thirty-five

(35) pounds and no overhead work.  The carrier did not

pay the rating nor send the claimant for a second

opinion.  The Commission sent the claimant to Dr. Barry

Baskin to assess an impairment rating  On January 28,

2016, Dr. Bsskin assessed a six percent (6%) impairment

rating to the right shoulder.  The carrier accepted the

6% rating.

On April 21, 2016 the claimant underwent a

Functional Capacity Evaluation (hereinafter referred to
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as, “FCE”).  This evaluation indicated that the claimant

gave a reliable and valid effort.  The claimant

demonstrated the ability to work in the medium category,

which is forty (40) pounds occasionally, twenty (20)

pounds frequently and ten (10) pounds constantly.

The claimant was returned to work in May of

2015.  The claimant planned to complete forty (40) years

of service with the employer but, because he was unable

to continuously perform his duties, he retired in May of

2016.  The claimant also testified that he was concerned

about being fired because he was not able to perform his

duties as he had prior to the accident and he was being

called to the personnel office frequently.

On May 4, 2016, the claimant met with Heather

Taylor, a Vocational Rehabilitation Consultant.  Taylor

noted that the claimant “does not require additional

education or formal training, as he has acquired a

college Associate degree and has had a highly skilled

career”.  Based on the claimant’s work history,

transferrable skills, his two year college degree, and

his physical capabilities per his FCE, Taylor

recommended nine jobs.  However, the claimant testified

that he was not interested in any of these positions
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because “every job she put in required two hours driving

a day for less than half of what I had made when I

retired.  I just didn’t think that, driving that far

every day would be a major problem with my hip and my

back and my shoulder.”

OPINION

Wage Loss Benefits

It is well settled that a worker who sustains

an injury to the body as a whole may be entitled to wage

loss disability in addition to his anatomical loss.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961). In

determining the additional wage loss disability the

Commission may take into consideration the worker's age,

education, work experience, medical evidence and other

matters reasonably expected to affect the worker's

future earning power. A worker may be entitled to

additional wage loss disability even though his wages

remain the same or increase after the injury.  Lion Oil

Company v. Reeves, 221 Ark. 5, 254 S.W.2d 450 (1952).

Ark. Code Ann. § 11-9-526 provides:

If an injured employee refuses
employment suitable to his or her
capacity offered to or procured for
him or her, he or she shall not be
entitled to any compensation during
the continuance of the refusal,
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unless in the opinion of the
Workers’ Compensation Commission,
the refusal is justifiable.

An offer of suitable employment is a condition

precedent to applying Ark. Code Ann. § 11-9-526. Webb v.

Webb, Workers’ Compensation Commission Full Opinion

filed June 29, 2000 (E906144). Work must be available

within the employee’s physical restrictions. McCuller v.

Democrat Printing & Lithograph Co., Workers’

Compensation Commission Full Opinion filed April 28,

1998 (E608050). Moreover, the claimant must

unjustifiably refuse employment which is suitable to his

capacity. Barnette v. Allen Canning Company, 49 Ark.

App. 61, 896 S.W.2d 444 (1995).

Even if one finds that the claimant was not

motivated, this does not bar him from receiving wage

loss benefits.  The Courts and this Commission have

consistently held that even in situations where a

claimant is not motivated to return to work, they are

still entitled to receive wage loss benefits in excess

of their anatomical ratings.  See, Douglas Tobacco

Products, Co. v. Gerrald, 68 Ark. App. 304 (1999);

Johnson v. Latex Construction Co., (Claim No. F301922)

Full Commission Opinion Filed August 16, 2005; McKinney



     Pippinger-G101621 34

v. Plastics Research & Development, (Claim No. E901881)

Full Commission Opinion Filed Nov. 10, 2004; Cumbie v.

Bost Human Development Services, (Claim No. E913515)

Full Commission Opinion Filed July 19, 2004; Weber v.

Best Western of Arkadelphia; (Claim No. F100472) Full

Commission Opinion Filed Nov. 20, 2003.

A claimant is not required to prove that his

compensable injury was the major cause of his wage-loss

disability because the statutory major-cause requirement

is satisfied where the record shows a physical

impairment resulting from his compensable injury.  See

St. Edwards Mercy Med. Ctr. v. Gilstrap, 2014 Ark. App.

306, 2014 Ark. App. LEXIS 399 (2014) and Second Injury

Fund v. Stephens, 62 Ark. App. 255, 970 S.W.2d 331

(1998).

When you consider the totality of the

claimant’s circumstance, it is clear that his earning

power has been negatively impacted and that he is

entitled to wage-loss benefits.  The claimant is 63

years old with bilateral shoulder injuries that have not

resolved; bilateral carpal tunnel syndrome, which has

not resolved; chronic pain that is treated with

medications that effect his ability focus; and back
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degeneration that was aggravated by his work-related

injury.  Additionally, the claimant’s back injury now

causes radicular pain to his legs, which, the claimant

stated, makes driving long distances difficult.

The claimant’s physical and mental abilities

were diminished considerably by his compensable

injuries.  As a result, the claimant was unable to

continue performing his duties as Maintenance

Coordinator.  The claimant testified as follows

regarding his ability to continue working for the

respondent/employer:

Q Do you feel that you could
physically do the job, the
maintenance supervisor, that
you were performing for the
college?

A Now?

Q Yes, sir.

A Not like I don’t think that
they would want it done.  I
mean they expected everything
from me.  I was everybody. 
Everything that came up I was
right in the middle of it even,
if we had a new vice-president
of the college came in I was
the first person they called. 
Well how did y’all do this in
the past?  Always asking me
stuff.  I don’t remember all
the stuff now, Scott.  I just,
as far as climbing those stairs
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I don’t think I could do it
anymore.  I can climb a few
stairs, and I try to climb
stairs all the time.  I have an
elliptical machine that I try
to exercise on to keep my legs
from getting weak.  But I don’t
know if it’s from my heart
problem, from the stents.  I’ve
been tested for circulation and
everything.  But my legs just
don’t hold up like they did. 
My back gets to hurting and
gets real painful across both
of my hips.  And when it does
that then both of my legs just
like they’re going in a cramp,
like they hurt real bad.  And
it makes it difficult to walk. 
I don’t think I could do it,
you know.  And the driving, I
had to drive from Helena to
Dewitt which is almost an hour,
and from Dewitt to Stuttgart
which was 45 minutes, and then
back to Helena which was
another hour.  And I was doing
that three days a week to help
be over the other campuses.  I
had maintenance supervisors on
the other campuses, but I was
still expected to go down and
make sure that we were taking
care of the state’s equipment
and making sure that everything
wasn’t getting all beat up,
rotted down where it wasn’t
functional.  We wanted to keep
our buildings as good, keep
them up as good as we could
because of our students.

Additionally, the claimant has been assessed

with a 6% total body impairment rating and has been
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placed on work restrictions.  The claimant is limited to

lifting forty (40) pounds occasionally, twenty (20)

pounds frequently and ten (10) pounds constantly.  In

addition, the claimant is restricted from doing overhead

work.  These restrictions alone make doing the work he

had been doing for more than 34 years extremely

difficult.  However, if we combine the restrictions with

the claimant’s pain, the side effects from his

medications, and his inability to drive long distances,

it becomes clear that continuing in this line of work

was not possible for the claimant.  

I am aware that the FCE completed by the

claimant reflected an ability to perform jobs in the

Medium category; however, the claimant offered testimony

that he probably tried too hard during the evaluation.

The claimant testified that following the FCE “it

physically affected me the next day and for several

weeks afterwards.”  The claimant explained further:

Q And how did it affect you then
the days or weeks after that
evaluation?

A Oh my shoulder, my shoulder
hurt me so bad that I went back
to taking pain medicine pretty
heavy again at night, and my
back got to bothering me to
where when I try to drive now
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my hip and my right leg and my
foot, my back of my leg gets to
hurting real, real bad when I
try to drive.  And this kind of
came about about the same time
he did that.  And I don’t know
if that, I’m not saying that he
caused it, but I think I may
have tried too hard.  I didn’t
want them thinking I was
faking.  I didn’t want them to
think that because I wanted a
[sic] honest evaluation. ...

Although the majority indicated that the

respondent provided the claimant work within his

prescribed restrictions, the claimant gave credible

testimony that, given the nature of his job, he was

often required to work outside those limitations.  Given

this requirement, continuing employment with the

respondents was not suitable work, therefore, his

refusal (in the form of taking retirement) was

justifiable.

The majority noted that the claimant was not

entitled to wage-loss benefits because he did not prove

his shoulder injury was the major cause of his

impairment rating.  However, this conclusion is

incorrect.  The present case is analogous to St. Edward,

supra.  In St. Edward, the claimant was issued a

thirteen percent impairment rating to her body as a
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whole.  The rating was accepted and paid by the

respondents.  The Administrative Law Judge in the case

determined that the claimant was entitled to wage-loss

disability benefits equal to a thirty percent impairment

to her body as a whole in addition to the thirteen

percent anatomical impairment rating.  The Commission

affirmed and adopted the ALJ’s decision.  St. Edward

appealed arguing that the Commission erred as a matter

of law by awarding permanent disability benefits absent

a finding that the claimant’s compensable injury was the

major cause of the alleged disability.  The Court of

Appeals affirmed the Commission, stating:

We are constrained in our analysis
of this issue because it has already
been decided by our court.  In
Eastern Tank Service v. Brown, 2011
Ark. App. 118, at 2, our court
explained:

In any event, the claimant is
not required to show that the
new injury is the major cause
of his wage-loss disability;
instead, he need show only that
the new injury is the major
cause of his fifteen-percent
anatomical impairment rating. 
See Wal-mart Stores, Inc. v.
Westbrook, 77 Ark. App. 167, 72
S.W.3d 889 (2002).  In Second
Injury Fund v. Stephens, 62
Ark. App. 255, 970 S.W.2d 331
(1998), we held that the
claimant in that case was not
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required to prove that this
compensable injury was the
major cause of his wage-loss
disability because the
statutory major-cause
requirement was satisfied where
the record showed a physical
impairment resulting from his
compensable injury.  Given that
appellant stipulated that
appellee’s injury resulted in
that degree of anatomical
impairment, it cannot now argue
to the contrary.  (Emphasis
added by the Court).

We have nothing to significantly
distinguish the situation presented
in the instant case from that
presented in Eastern Tank, and the
cases it relied upon.  We conclude,
therefore, that St. Edward
acceptance of the thirteen-percent
impairment rating satisfied the
major-cause requirement and made it
unnecessary for the ALJ to make a
separate, specific major-cause
finding.

St. Edward, supra.

As is St. Edward, the respondent in the

present matter accepted the 6% impairment rating and

paid it; this satisfied the major cause requirement. 

Thus, the claimant is not required to now show that his

shoulder injury was the major cause of the wage-loss

disability as suggested by the majority.

Attorney’s Fee

The majority also found that the claimant
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failed to prove that he was entitled to receive

attorney’s fees on the 6% impairment rating.  I disagree

with this finding.  Dr. Baskin performed one surgery on

the claimant and offered to perform another surgery due

to the claimant’s continuing problems.  However, Dr.

Baskin failed to issue the claimant an impairment rating

until one was requested by the claimant’s counsel in

December of 2015.  Even after an impairment rating was

issued more than one year after Dr. Baskin last saw the

claimant, the respondent did not pay it.  The

respondent’s failure to pay the impairment rating caused

the claimant to hire an attorney to request a hearing

and to participate in a pre-hearing conference.  This,

in my opinion, amounted to controversion.  

The question of controversion is one of fact

and is based upon a determination of which party causes

the need for litigation.  Aluminum Company of America v.

Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  Although

late payments do not automatically arise to a finding

that a benefit has been controverted, it does shift the

burden to the carrier to justify the actions.  Horseshoe

Bend v. Sosa, 259 Ark. 267, 532 S.W.2d 182 (1976).  In

this matter, there is no justification for the late
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payments; thus, the claimant is entitled to the payment

of attorney’s fees on the 6% impairment.

For the foregoing reasons, I must dissent from

the majority opinion.

                                  
PHILIP A. HOOD, Commissioner


