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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed July 7, 2016.  The administrative

law judge found that the claimant proved he was entitled

to temporary total disability benefits from October 1,

2015 to a date yet to be determined.  After reviewing

the entire record de novo, the Full Commission reverses

the administrative law judge’s opinion.  The Full

Commission finds that the claimant did not prove he was

entitled to temporary total disability benefits after

May 14, 2015.  
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I.  HISTORY

The testimony of Stephen Douglas Prescott, now age

59, indicated that he became employed with the

respondents in about 1983.  Much of the claimant’s work

for the respondents involved manual labor.  An x-ray of

the claimant’s lumbar spine was taken in April 2001 with

the impression, “Spondylosis with Grade I

spondylolisthesis suggested lowermost lumbar vertebrae

which is numbered as an L5 vertebra.”  An MRI of the

claimant’s lumbar spine was taken in June 2004 with the

impression, “1.  Exam read as if there are four lumbar

vertebral bodies with small disc protrusion L1-2.  2. 

L4 spondylolysis and anterolisthesis with broad

uncovered disc protrusion at L4-S1.”  

An MRI of the claimant’s lumbar spine was taken in

April 2006, with the following impression:

1.  At L2-3, there is a circumferential disc
bulge with a right paracentral disc
protrusion.  
2.  At L5-S1, there is disc desiccation with a
posterior disc herniation combining with facet
hypertrophy to cause bilateral foraminal 
stenosis at this level.
3.  Marked degenerative facet changes at L5-
S1.

An MRI of the claimant’s lumbar spine was taken in 

July 2010, with the following impression:
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1.  Significant abnormality across the
anterior aspect of the L1-2 interspace
probably just severe degenerative change
although a mild diskitis not excluded.  Not a
lot of typical findings for acute diskitis
and may be more of a chronic or healed
process.  There is also associated disc
protrusion at that level.  Clinical 
correlation recommended.
2.  Broad disc protrusion L2-3 slightly
progressed from prior exam with mild canal
stenosis.  
3.  Mild disc bulge L4-5. 
4.  L5 spondylolysis and spondylolisthesis
with broad uncovered disc protrusion similar
to prior exam also with again noted marked
biforaminal stenosis left greater than right. 

The parties have stipulated that the claimant

“sustained a compensable injury to his back on

October 11, 2011.”  The claimant testified on direct

examination:

Q.  Did anything unusual happen to you on
October the 11th of 2011, while you were in
the employment of Sebastian County Road
Department?

A.  Yes....I lifted a tailgate on a dump
truck....I felt a burning pain down my right
leg and across my back like someone had held
a torch on me.  

According to the record, Dr. Keith Holder saw the

claimant on October 19, 2011 for an injury occurring

October 11, 2011: “Lifting with co-worker to adjust

tailgate to dump truck.”  Dr. Holder diagnosed “1. 

Lumbar sprain.  2.  Herniated disc, lumbar spine, L4, 5
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on right.”  Dr. Holder planned conservative treatment

and returned the claimant to restricted work.  The

claimant testified that he returned to restricted work.  

An MRI of the claimant’s lumbar spine was done on

October 28, 2011, with the following impression:

1.  There are severe degenerative changes of
the adjacent endplates at L1-2, L2-3, probably
due to the discogenic degenerative changes but
recommend correlation with sedimentation rate
and white blood cell count to confirm this
does not represent infection.  There are no
definite findings of high signal intensity
infection within the disc spaces.
2.  Multiple disc protrusions in the lumbar
spine with severe degenerative change of the
facets and mild retrolisthesis L2 on 3.
3.  See above discussion.

The claimant began treating with Dr. James B.

Blankenship on or about October 26, 2012.  Dr.

Blankenship arranged an MRI of the claimant’s lumbar

spine, which was performed on December 20, 2012 with the

following impression:

1.  L1-L2 and L2-L3 severe chronic
degenerative changes.  There is also
significant stenosis at both of these levels
as a result of broad-based disk bulging and
facet arthropathy.
2.  Marked bilateral L5 neural foraminal
narrowing with a right-sided lateral disk
protrusion at the lumbosacrum with severe
disk space degeneration and probable grade I
anterolisthesis.

Dr. Blankenship took the claimant off work on
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December 20, 2012.   

A pre-hearing order was filed on February 21, 2013. 

The claimant contended that he was “entitled to

temporary total disability benefits and that in spite of

the fact that off-work slips have been provided to the

respondents’ attorney, no temporary total disability

benefits are being paid at this time.  The claimant

contends that his attorney is entitled to an appropriate

attorney’s fee.”  The respondents contended, “The

claimant has a prior back problem documented by MRI and

medical treatment.  He had a temporary aggravation of

his prior condition that has ended.  The need for

treatment and any disability is related to the prior

condition.  The major cause of any permanent impairment

is the previous condition.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
temporary total disability benefits from
December 20, 2012 to a date to be determined.
2.  Whether the claimant is entitled to
additional medical from Dr. Blankenship.
3.  Whether the claimant’s attorney is
entitled to an attorney’s fee. 

Dr. Theodore Hronas corresponded with the

respondents’ attorney on February 25, 2013 and stated in
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part:

Multiple reports of prior studies were
reviewed, but the only images available were
from MRIs of the lumbar spine dated 07/02/2010
and 10/28/2011, which were performed before
and after the reported date of injury on 
10/11/2011.  Reports from prior examinations
from 04/06/2011 to 06/25/2010, describe
degenerative changes at L1/2 and L2/3 and
presence of a chronic grade I
spondylolisthesis at L5/S1.  The presenting
history on these prior studies was low back
pain.  No other specific symptoms were
given....

In summary, there is progressive degenerative
disc disease at the L1/2 and L2/3 disc levels,
which has resulted in mildly progressive left
foraminal narrowing at the L2/3 level.  No
progressive central canal stenosis or
foraminal narrowing is seen at the L1/2 level,
in spite of the degenerative disc disease
present.  The changes at the L5/S1 level are
chronic and stable, with unchanged severe
bilateral foraminal narrowing.  Specifically,
the changes that have occurred from 07/02/2010
to 10/28/2011 are degenerative, typically
taking months to years to develop.  There are
no findings on the most current exam to
suggest an acute injury.  My findings herein
are stated within a reasonable degree of
medical certainty. 

The parties deposed Dr. Blankenship on July 8,

2013.  Dr. Blankenship testified, among other things,

that he recommended surgery, and that the recommended

surgery was causally related to the October 2011 work-

related injury.  A hearing was held on July 18, 2013. 

The claimant testified at that time that he had been
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physically unable to work since December 20, 2012.    

An administrative law judge filed an opinion on

October 16, 2013.  The administrative law judge found

that the claimant proved he was entitled to surgery

recommended by Dr. Blankenship.  The administrative law

judge found that the claimant proved he was entitled to

temporary total disability benefits beginning

December 20, 2012 until a date to be determined.  No

appeal was taken from the administrative law judge’s

October 16, 2013 opinion.

Dr. Blankenship apparently performed surgery in

December 2013 and released the claimant to return to

work on August 14, 2014.  Dr. Blankenship stated on

May 14, 2015 that the claimant “has reached maximum

medical improvement from the standpoint of surgical

intervention from his work injury.”  Dr. Blankenship

assigned the claimant an 11% anatomical impairment

rating.  The parties have stipulated that the

respondents “are paying an 11% permanent impairment to

the body as a whole assigned by Dr. Blankenship on

May 15, 2015.”

Dr. Gary S. Edwards took the claimant off work

“until further notice” on July 9, 2015.  Another MRI of
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the claimant’s lumbar spine was taken on September 9,

2015.  Dr. Blankenship’s impression included “L2

anterior wedge compression fracture.”  Dr. Blankenship

took the claimant off work on October 1, 2015.  Dr.

Blankenship also arranged conservative treatment.  Dr.

Blankenship stated on February 4, 2016, “We had

discussed the possibility of proceeding on with surgical

correction of what started all of this, which was his

compression fracture.  He at present still wants to

continue with aggressive, conservative treatment, and I

have told him the best thing for us to do would be to

get him back in to see Dr. David Cannon for evaluation. 

I have told him that we will be happy to see him back at

any time but at present if he does not want to proceed

on with surgical intervention, we will outline a home

exercise program and get him back in to see Dr. Cannon.” 

  A pre-hearing order was filed on February 10, 2016. 

The claimant contended, “On October 1, 2015 he re-

entered his healing period and has been under active

medical treatment since that time.  Further, the

claimant contends that he is temporarily totally

disabled and is entitled to temporary total disability

benefits from October 1, 2015 until a date yet to be
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determined.  The claimant contends that the requested

temporary disability benefits have been controverted and

his attorney is entitled to an attorney’s fee.”

The respondents contended, “The claimant sustained

a compensable injury.  His claim was accepted and the

appropriate temporary total disability benefits and

medical expenses have been paid.  The healing period

ended on May 14, 2015.  The claimant was given an 11%

permanent partial disability rating that was accepted

and was paid.  After being released the claimant

contacted the County about a job within his

restrictions.  He was put back to light duty sitting at

a desk.  He worked a few days and reported that the job

was making his back hurt.  He now claims to be

temporarily totally disabled.  He is not temporarily

totally disabled.  His condition is permanent and has

been since May 14, 2015.  The claimant has a new

condition that is not related to his October 11, 2011

injury, and the new condition is the cause of any

temporary total disability benefits.  The MRI dated

September 9, 2015 shows a compression fracture at L2. 

That condition was not on the September 9, 2014 MRI or

any MRI prior to that.”  
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The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
reinstatement of his temporary total
disability benefits from October 1, 2015 to a
date yet to be determined.
2.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

After a hearing, an administrative law judge filed

an opinion on July 7, 2016.  The administrative law

judge found that the claimant proved he was entitled to

temporary total disability benefits from October 1, 2015

until a date yet to be determined.  The respondents

appeal to the Full Commission.  

II.  ADJUDICATION

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period continues

until the employee is as far restored as the permanent

character of the injury will permit.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  If
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the underlying condition causing the disability has

become more stable and nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  The determination of when the

healing period ends is a question of fact for the

Commission.  Porter Seed Cleaning, Inc. v. Skinner, 1

Ark. App. 235, 615 S.W.2d 380 (1981).  

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance

of the evidence that he is entitled to temporary total

disability benefits from October 1, 2015 to a date yet

to be determined.”  The Full Commission does not affirm

this opinion.  The claimant began suffering from chronic

lower back pain no later than April 2001, at which time

an x-ray of the claimant’s lumbar spine showed

spondylosis and spondylolisthesis.  Lumbar disc

protrusions were reported in June 2004.  An MRI of the

claimant’s lumbar spine in April 2006 confirmed disc

bulging and desiccation.  An MRI of the claimant’s

lumbar spine in July 2010 showed a “significant

abnormality” at L1-2, a protrusion at L2-3, bulging at

L4-5, and spondylolisthesis with protrusion at L5.  

The parties stipulated that the claimant sustained



PRESCOTT - G205243 12

a compensable injury on October 11, 2011.  The claimant

testified that he felt an intense burning in his back

and right leg after lifting a tailgate on a dump truck. 

Dr. Holder subsequently diagnosed lumbar sprain with an

L4 disc herniation.  An MRI in October 2011 showed

severe degenerative changes in the claimant’s lumbar

spine along with multiple disc protrusions.  Dr.

Blankenship took the claimant off work beginning

December 20, 2012.  In an opinion filed October 16,

2013, the administrative law judge found that the

claimant proved he was entitled to temporary total

disability benefits beginning December 20, 2012 until a

date yet to be determined.  The respondents did not

appeal the administrative law judge’s finding.

The record indicates that Dr. Blankenship performed

low back surgery in December 2013.  Dr. Blankenship

released the claimant to return to work on August 14,

2014.  As the Commission has discussed, Dr. Blankenship

stated on May 14, 2015 that the claimant “has reached

maximum medical improvement from the standpoint of

surgical intervention from his work injury.”  Dr.

Blankenship assigned the claimant an 11% anatomical

impairment rating, which the respondents accepted and
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paid.  

Permanent impairment is any functional loss

remaining after the healing period has been reached. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  Temporary total disability benefits

cannot be awarded after a claimant’s healing period has

ended.  Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987).  In the present matter, the Full

Commission finds that the claimant reached the end of

his healing period for his compensable injury no later

than May 14, 2015, the date Dr. Blankenship assigned a

permanent impairment rating and stated that the claimant

had reached maximum medical improvement.  The evidence

does not demonstrate that the “L2 anterior wedge

compression fracture” reported by Dr. Blankenship in

September 2015 was causally related to the claimant’s

compensable lumbar sprain the claimant suffered on

October 11, 2011.  Nor does the evidence demonstrate

that the claimant re-entered a healing period for his

October 11, 2011 compensable injury at any time after

May 14, 2015, the date Dr. Blankenship assigned a

permanent impairment rating.

After reviewing the entire record de novo, the Full
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Commission finds that the claimant did not prove he was

entitled to additional temporary total disability

benefits after May 14, 2015.  We therefore reverse the

administrative law judge’s opinion.  The claim for

additional temporary total disability benefits is

respectfully denied and dismissed.

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant did not prove he was entitled to additional

temporary total disability benefits after May 14, 2015.

Factual & Medical Background

The claimant sustained a compensable injury to

his lumbar spine on October 11, 2011.  The claimant was

initially treated by Dr. Keith Holder on October 19,
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2011.  The initial MRI taken on October 28, 2011

revealed the following:

The conus is normal in signal
intensity. Diffuse mild disc bulge
seen at T11-T12. No significant disc
bulge at T12-L1.  At L1-2, there is
severe disc space height loss with
low signal weighted T1 weighted,
high signal intensity T2 weighted
and inversion recovery sequence
within the endplates and adjacent
vertebral bodies at L1-L2, and the
superior aspect at L3. The discs
show no significant increased signal
intensity, however, on the T2
weighted sequences.

At L1-2, there is a severely
degenerated disc and a moderate disc
bulge and this is encroaching
bilaterally on the neural foramina
with a central left paracentral disc
protrusion.  Also, mild encroachment
into the right lateral recess due to
moderate disc bulge and narrowing of
the subarachnoid space in the AP
dimension to approximately 8 mm with
degenerative change of the facets. 
At L2-3, there is minimal
retrolisthesis of L2 with respect to
L3, severe degenerative change in
the facets, with a moderate to
severe disc bulge and small left
lateral protruding component in
addition to moderate disc bulge and
mild biforaminal spurring.  At L3-4,
mild diffuse disc bulge and small
left lateral recess protrusion.  At
L4-5, there is an annular tear on
the left, a tiny central disc bulge,
and mild biforaminal encroachment. 
At L5-S1, there is a moderate
diffuse disc bulge, severe
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degenerative change in the facets,
and there is a left lateral
protrusion.

An addendum to this report noted that a

comparison was made between the October 28, 2011 MRI and

the July 2, 2010 MRI taken at the Cooper Clinic.  The

result of that comparison was noted as follows:

... Compared to that earlier study,
degenerative disc space narrowing
and endplate discogenic changes have
progressed at both the L1-2 and L2-3
levels.  The disc abnormalities at
both L1-2 and L2-3 have progressed
significantly.

The L5-S1 spondylolisthesis is again
evident with disc degenerative
change at this level, and
development of some discongenic
vertebral changes.

Dr. Theodore Hronas, a Radiologist, penned an

opinion letter dated February 25, 2013 to Michael Ryburn

that indicated the following:

In summary, there is a progressive
degenerative disc disease at the
L1/2 and L2/3 disc levels, which has
resulted in mildly progressive left
foraminal narrowing at the L2/3
level. No progressive central canal
stenosis or foraminal narrowing is
seen at the L1/2 level are chronic
and stable, with unchanged severe
bilateral foraminal narrowing. 
Specifically, the changes that have
occurred from 07/02/2010 to
10/28/2011 are degenerative,
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typically taking months to years to
develop. There are no findings on
the most current exam to suggest an
acute injury.

My findings are stated within a
reasonable degree of medical
certainty.

Despite Dr. Hronas’ opinion, the claimant was

given permission to undergo surgery for his injury and

in December of 2013, the claimant underwent a lumbar

fusion.  On May 14, 2015, Dr. James Blankenship

determined that the claimant had reached the level of

maximum medical improvement.  Dr. Blankenship’s records

from that visit read, in pertinent part, as follows:

Recommendations:
Encourage regular exercise.
I do feel like the gentleman is at
MMI from the standpoint of his
surgical treatment. I have
recommended to him that he continue
with aggressive active exercise
therapy. He went a couple years
before surgical intervention and has
not worked for a couple years.
Although, the job is available where
he worked previously, I do not feel
like he can return to his preinjury
job based on what is required to do
that job without restrictions. We
tried to get him back to work with
restrictions, but they could not
accommodate it.

I will now answer Ms. Naismith’s
questions in the order they were
presented.
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1. I do feel that Mr. Prescott has
reached maximal medical improvement
from the standpoint of surgical
intervention from his work injury.
The gentleman still needs to
continue doing his home exercises.
The patient has had a postoperative
MRI September of last year that
showed no residual stenosis or
adjacent segment disease
progression.

2. See #1.

3. The patient does qualify for an
impairment rating based on the 4th

Edition AMA Guidelines. This is
under page 113, Table 75, Subheading
4c, single-level spinal fusion,
which would qualify him for a 9%
impairment of the lumbar with a
second operation, since this was an
anterior and posterior operation,
bringing his impairment to an 11% as
to the body as a whole.

4. Concerning job description of his
job as outlined. It is not something
I feel like he can return to. The
gentleman certainly can work and I
would place a permanent weight
lifting restriction on him of 30
pounds. I would also state that he
should not do any twisting or
bending at the waist. He could
drive, but any driving that would
involve prolonged periods of time in
any type or vehicle or involve any
loading or unloading should be
avoided. If we need to get more
specific about his restrictions then
a functional capacity evaluation
would be needed.

This narrative has been based on a
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reasonable degree of medical
certainty, and a review of the
gentleman’s radiographs,
postoperative MRI, as well as his
entire medical records. ...

Following surgery, the claimant returned to

work under Dr. Blankenship’s restrictions.  However,

within days of returning, the claimant began having

problems.  The claimant testified regarding his return

to work, to wit:

Q How did your condition do once
you went back to work?

A It went downhill from the time
I –- shortly after I started
back to work.

Q Were there any specific
activities at work that caused
your condition or caused your
symptoms to get worse?

A I had to sometimes stand for a
long period of time or sit for
a long period of time,
depending on the job situation.
And then the office chair that
is in there I was sitting in,
when I would go to set back in
it, it felt like it was
throwing me backwards and I
kind of felt my –- jerked my
feet up in the air a little
bit.  And I would do that a few
times a day for about the first
week and finally, I just
started sitting at the front
part of the chair from then on.

...
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Q So how soon after you went back
to work did these episodes with
the chair occur?

A It was –- the secretary had
retired about the second day
after I started and then right
after that I started using her
chair that she had in there and
that is when it started.

Q Did your symptoms change any
after these episodes with the
chair occurred?

A Yes, sir.  I started getting
the same pains I had before my
back surgery.

Q And did you develop any pain at
any different levels of your
back?

A Yes, sir.  After a couple of
weeks, the upper part of my –-
the mid part of my back right
under my shoulder blades begin
to start hurting me quite a
bit.

The claimant was unable to get an appointment

to see Dr. Blankenship immediately, so he went to his

family doctor, Dr. Gary Edwards, who took him off work,

indefinitely.  The claimant was able to return to Dr.

Blankenship in September of 2015.  Dr. Blankenship

continued the claimant’s release from work after

ordering and reviewing an additional MRI.  The

impression from the MRI was reported as follows:
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IMPRESSION:

1. Status post lumbosacral
arthrodesis with Brigade
implantation and bilateral MAS
PLIF pedicle screw fixation
with no residual stenosis in
the neural foramina or the
central canal. The construct is
stable.  Solidity of
arthrodesis is of concern and
CT scanning with reformatting
would be recommended.

2. L2 anterior wedge compression
fracture with lateral listhesis
left to right of L2 on L3. The
patient also has central canal
and lateral recess stenosis at
both levels, but more
significant at the L2-L3 level.

3. Multilevel central canal
stenosis secondary to broad-
based disk bulging at L3-L4 and
L4-L5, as described in the
narrative.

4. Sagital and coronal plane
imbalance as described in the
narrative.

There are two excuse slips contained within

the record wherein Dr. Blankenship removed the claimant

from work through February 4, 2016.  The first excuse

was dated October 1, 2015 and indicated the following:

Prescott, Stephen is under my care
and 

[x] Was seen in my office today.

...

[x] Is unable to return to work at
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this time because and will not be
able to return until next appt. on
12-3-15 or until further notice.

The second excuse slip was dated December 3,

2015 and indicated that the claimant would not return to

work until his next appointment on February 4, 2016 or

until further notice.  

Dr. Blankenship saw the claimant on

February 4, 2016 at which time he indicated in his

notes, “... I have told him the best thing for us to do

would be to get him back in to see Dr. David Cannon for

evaluation.  I have told him that we will be happy to

see him back at any time but at present if he does not

want to proceed on with surgical intervention, we will

outline a home exercise program and get him back in to

see Dr. Cannon.  He agrees.”

Opinion

To be entitled to temporary total disability,

the claimant must prove by a preponderance of the

evidence that he remains within the healing period and

suffers a total incapacity to earn wages.  See. Allen

Canning Co. v. J.D. Woodruff, 92 Ark. App. 237, 212

S.W.3d 25 (2005) (citing Arkansas State Hwy. & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392
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(1981)).  When an injured employee is totally

incapacitated from earning wages and remains in his

healing period, he is entitled to temporary-total

disability. Searcy Indus. Laundry, Inc. v. Ferren, 92

Ark. App. 65, 211 S.W.3d 11 (2005). The healing period

ends when the employee is as far restored as the

permanent nature of his injury will permit, and if the

underlying condition causing the disability has become

stable and if nothing in the way of treatment will

improve that condition, the healing period has ended.

Id. The determination of when the healing period has

ended is a factual determination for the Commission and

will be affirmed on appeal if supported by substantial

evidence. Id. These are matters of weight and

credibility, and thus lie within the exclusive province

of the Commission. Id.

    The majority has found that the claimant is

not entitled to additional temporary total disability

benefits because the compression fracture at L2, which

was not diagnosed until after his May 14, 2015 maximum

medical improvement determination by Dr. Blankenship,

was not causally related to claimant’s compensable

injury.  However, I believe that the compression
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fracture has a causal connection to the claimant’s

compensable injury.  Although the MRI taken on

September 9, 2015 revealed a L2 compression fracture, a

thorough review of the medical records shows that disk

abnormalities were found at L2-3 on the MRI performed on

October 28, 2011, only a few weeks after the claimant’s

compensable injury.  

The October 28, 2011 MRI was compared with the

July 2, 2010 MRI and was read as showing significant

progression of the disc abnormalities at both L1-2 and

L2-3.  The claimant underwent a MRI on August 20, 2006. 

When the claimant’s July 2, 2010 MRI was compared to the

August 20, 2006 MRI, it showed only slight progression

in the disc abnormalities.  Common sense dictates a

conclusion that if there was only slight progression of

the condition between June 20, 2006 and July 2, 2010,

while there was significant progression shown on the

October 28, 2011 MRI, the job-related accident

negatively impacted the abnormality at L2-3 and set in

motion accelerated deterioration at that level.  Thus, I

find that the claimant’s L2 compression fracture is

causally related to his October 11, 2011 work-related

accident.
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The majority also indicates that the claimant

failed to establish that he re-entered a healing period

for his compensable injury at any time after May 14,

2015, the date Dr. Blankenship assigned a permanent

impairment rating.  In Burks, Inc. v. Blanchard, 259

Ark. 76, 531 S.W.2d 465 (1976), the Arkansas Supreme

Court approved an award of additional compensation to a

claimant whose recurring symptoms were causally related

to his original injury, despite the fact that he had

already received an award of permanent disability and

therefore his original healing period had presumably

ended.  Also, in Home Ins. Co. v. Logan, 255 Ark. 1036,

505 S.W.2d 25 (1974), the Supreme Court implied that

recurring symptoms may give rise to a subsequent healing

period, after the original one has ended.  Additionally

in Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644

S.W.2d 321 (1983) the Court found that where a second

complication is found to be a natural and probable

result of the first injury, the employer remains liable.

The present case is analogous to Elk Roofing

Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 661 (1987). 

In Pinson, supra, the claimant sustained a compensable

injury in 1976 when he was hit on the left leg with a
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two-by-four.  As a result of the injury, Pinson

developed thrombophlebitis in the leg, and later,

pulmonary emboli which required surgery.  In 1978, the

claimant developed another pulmonary embolus, which the

Commission found was a recurrence, as opposed to an

aggravation or new injury.  Pinson was awarded permanent

disability benefits based on a 40% permanent partial

disability rating.  In 1984, Pinson developed deep, non-

healing ulcers on his left leg.  The Commission found

that there was a causal connection between the leg

ulcers and the claimant’s compensable injury.  Elk

Roofing appealed, contending the Commission’s award of

additional temporary total disability benefits was error

as a matter of law, since the Commission had held that

Pinson’s healing period for the 1976 injury ended in

1978.  

In affirming the Commission’s decision, the

Pinson Court found that the claimant had entered a

second, distinct healing period related to the leg

ulcers and held that Elk Roofing had liability. 

Additionally, the Court indicated, “[w]e see no reason

to hold that this liability does not include liability

for additional temporary benefits, when the claimant
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undergoes a second, distinct healing period.” 

The claimant here testified that he returned

to work in 2015.  According to the claimant, his

condition “went downhill” shortly after he returned to

work and he started getting the same pains he had before

his back surgery.  As in Pinson, supra, the claimant

here entered a new healing period.  Given the obvious

impact this injury had on the progression of the

abnormalities at L2-3 level, the compression fracture at

L2 was a natural and probable result of the claimant’s

compensable injury.  

In addition, there was treatment prescribed

that might improve the claimant’s condition.  In his

last visit to Dr. Blankenship, the claimant was referred

back to Dr. David Cannon to continue pain management,

which in the past had been done in the form of trigger

point injections.  Also, Dr. Blankenship discussed an

additional surgery with the claimant.  Thus, since the

claimant has entered into a new healing period and is

unable to work, he is entitled to receive temporary

total disability benefits.

For the aforementioned reasons, I find that

the claimant proved by a preponderance of the evidence
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that he is entitled to temporary total disability

benefits beginning on October 1, 2015 to a date yet to

be determined and I would award those benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


