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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE DALE W. BROWN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and respondent cross-appeals an

opinion and order of the Administrative Law Judge filed

July 7, 2016.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
February 17, 2016, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that medical treatment provided by Dr. Green
is causally related to her compensable
injuries of cervical and thoracic strain.
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3. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that medical treatment provided by Dr. Piechal
after August 22, 2012 is reasonable, necessary
medical treatment for her compensable injury.

4. Respondent remains liable for payment of
medical treatment previously awarded by the
Commission for bills which are submitted to
the respondent in accordance with Commission
Rule 099.30.

5. Claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional temporary total
disability benefits subsequent to August 22,
2012.

6. Respondent controverted claimant’s
entitlement to temporary total disability
benefits at the time of the original hearing.
Therefore, even though respondent was
ultimately awarded a credit for benefits paid
under the provisions of an EEOC settlement,
respondent nevertheless controverted
claimant’s entitlement to those benefits and
therefore claimant’s attorney is entitled to a
fee in accordance with A.C.A. §11-9-715.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 
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Therefore we affirm and adopt the July 7, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the respondent remains liable

for payment of medical treatment previously awarded by

the Commission for bills which are submitted to the

respondent in accordance with Commission Rule 099.30;

and that the claimant’s attorney is entitled to a fee in

accordance with A.C.A. §11-9-715.

However, I must respectfully dissent from the

majority opinion finding that the claimant failed to

meet her burden of proving by a preponderance of the

evidence that medical treatment provided by Dr. Green is
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causally related to her compensable injuries of cervical

and thoracic strain; that the claimant failed to meet

her burden of proving by a preponderance of the evidence

that medical treatment provided by Dr. Piechal after

August 22, 2012 is reasonable, necessary medical

treatment for her compensable injury; and that the

claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional temporary

total disability benefits subsequent to August 22, 2012.

Factual and Medical Background

The claimant began working for the employer on

November 4, 2010 as a radiological technologist, driving

the company vehicle to nursing homes to perform

radiographic imaging on patients.  She suffered a

compensable injury on September 29, 2011, when her

vehicle was hit from behind by another vehicle while she

was transporting the equipment to a nursing home.

The employer, who did not carry workers’

compensation insurance, paid the claimant’s salary

through January 15, 2012, and then terminated her on

January 26, 2012.  On March 12, 2012, the claimant filed

a charge of discrimination with the EEOC alleging a

violation of the American With Disabilities Act of 1990. 

The parties were able to reach a settlement regarding

this claim.  The claimant received $60,000.00 for lost
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wages, which was reduced by the applicable taxes to

$47,485.00.  As part of the settlement, the claimant

agreed to resign from her position and refrain from

instituting a lawsuit under the ADA.

This claim has been the subject of two prior

hearings and multiple opinions by the Full Commission

and the Arkansas Court of Appeals.  Those appeals

primarily dealt with the amount of credit, if any,

respondent was entitled to as a result of the EEOC

settlement.  In an opinion filed February 4, 2015, it

was determined that claimant’s settlement constituted

wages equivalent to 44.41 weeks and that respondent was

entitled to a credit in an amount equal to $25,535.75.

The employer denied the claimant sustained a

compensable injury; however, the Administrative Law

Judge (hereinafter, “ALJ”) found that the claimant

suffered a compensable injury to her cervical and

thoracic spine, and that the respondent was liable for

payment of her medical treatment.  The ALJ also found

that the claimant was entitled to temporary total

disability benefits beginning January 16, 2012 through a

date yet to be determined.  The finding that the

claimant sustained compensable injuries was affirmed

throughout all appeals.
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Opinion

Payment for Dr. Green’s Medical Treatment

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Norma Beatty

v. Ben Pearson, Inc., Full Workers’ Compensation

Commission Opinion filed February 17, 1989 (Claim No.

D612291).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.

Dr. Green provided treatment for the claimant

in the form of surgery to remove a blood clot in

Parker’s left upper extremity.  According to Dr. Green,

the blood clot was caused by the motor vehicle accident;
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therefore, the respondents must be liable for the

treatment of that clot.  The blood clot was a 

compensable consequence of the injuries the claimant

suffered as explained in Dr. Green’s June 23, 2015 note,

to wit:

Connie Parker DOB 7/10/68 is a
current patient of mine.  She was
found to have chronic left upper
extremity ischemia secondary to
occluded radial and ulnar arteries. 
Most common ideology for this to
happen in this patient would have
been subclavian artery injury,
ideology of that would have been
seat belt injury when she was
involved in a motor vehicle
accident.  The injury of the
subclavian could have resulted in
embolization of the thrombus to the
radial and ulnar arteries.  Isolated
radial and ulnar blockage is very
rare and not likely the ideology.

It is clear from this note that the claimant’s

treating surgeon is of the opinion that the blood clot

is a compensable consequence caused by the compensable

work injury.  In Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d (2000), it was found that if an

injury is compensable, then every natural consequence of

that injury is also compensable.  Also, it is clear that

there is a causal connection between the blood clot and

the claimant’s compensable injuries.  In addition, there

are objective findings of this compensable consequence

as required by Barnes v. Alma School District, Full
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Commission Opinion filed July 3, 2000 (E711749,

E905201).  The blood clot was not present before her

motor vehicle accident and she had no history of blood

clots before the motor vehicle accident.  I find the

blood clot to be a compensable consequence of the

claimant’s work-related injuries.  As such, the

treatment provided by Dr. Green for this injury should

be paid through workers’ compensation benefits.

Payment for Dr. Piechal’s Medical Treatment

The Full Commission found in its opinion dated

April 1, 2013, the respondent is liable for payment of

the treatment by Dr. Piechal along with other

physicians’ treatment.  This is the law of the case and

undisputed.  However, the claimant is also entitled to

ongoing treatment.  The preponderance of the evidence

supports a finding that the treatment by Dr. Piechal

after the hearing of August 22, 2012, is causally

related to the claimant’s compensable injury and is

reasonable and necessary.  The Majority seemed to

conclude that the trigger point injections given by

Piechal could not be related to her compensable cervical

or thoracic injuries.  The majority used the example

that some injections were given in the shoulder area,

but that shoulder was not found to be compensable.  The

claimant does not argue that her shoulder is a
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compensable injury.  She argues that the pain radiating

to her shoulder from her cervical and thoracic spine is

compensable and that she is entitled to treatment.  The

claimant addressed this issue at the hearing when she

explained her symptoms as “problems with my cervical and

upper thoracic strain that radiates down my arm and as

well as along the scapula of my left side.”  The pain

radiates down her left arm to fingers.  Dr. Piechal

began giving the claimant trigger point injections from

the time he initially saw the claimant in 2012.  That

treatment was found compensable in an earlier final

opinion.  The claimant testified Dr. Piechal gives her

injections at her neck, stating “[a]nd as it radiates,

he keeps feeling for pressure points and circles the

areas that he hits that put me through the roof.”  When

asked where she would get the injections since it is

different every time, she stated, 

[a]nywhere in the inside of my neck. 
I usually –- there is usually, like,
a big lump right here in my neck
that’s as hard as a rock.  He will
inject in that a couple of times.  

The claimant explained that the area is where

the neck and shoulder meet on the left side.  She also

stated that the injections are sometimes in her shoulder

area because the pain from her neck radiates to her

shoulder and arm.  Shoulder injections were given and
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therefore billed, but clearly her injections are related

to her cervical and thoracic injuries because, as she

described, the pain is radiating down from the

compensable area of injury.  In addition, the mention of

the lumbar area is clearly related to radiation from the

thoracic injury.  The majority’s interpretation that

treatments to any area not specifically on top of her

cervical or thoracic spine is not correct.  The claimant

did testify that in the beginning the injections were

less helpful, but over time they have become more

effective at controlling her pain.  The claimant

required no pain medications or a pain doctor prior to

this motor vehicle accident.  It was only after the

injuries to her cervical and thoracic spine that she

needed such treatment and the claimant had not suffered

any additional or intervening injuries or accidents that

were unrelated to her work injury.

Dr. Piechal is not only giving the claimant

injections, he is also prescribing her pain medications. 

The approval of visits to Dr. Piechal also allows him to

prescribe those medications the claimant needs for the

compensable injuries.  These treatments are reasonable

and necessary to help relieve the claimant’s pain, and

to in turn give her a better quality of life.  Injured

employees must prove that medical services are



PARKER - G201074 11

reasonably necessary by a preponderance of the evidence;

however, those services may include those necessary to

reduce or alleviate symptoms resulting from the

compensable injury, to maintain the level of healing

achieved, or prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann. §11-

9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,

51 Ark. App. 100, 911 S.W.2d 593 (1995); and see Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983). 

I am not unmindful of the opinions offered by

the two respondent-hired physicians, Drs. Peeples and

Mangels.  Dr. Peeples opined that strains generally

resolve without treatment, but that low level

medications and physical therapy are appropriate

treatment.  Additionally, Dr. Peeples indicated that the

claimant’s strain would explain her symptoms for several

weeks after the accident, but there was no anatomical

explanation for continued chronic pain complaints.  

Similarly, Dr. Mangels gave an opinion that

the treatment received by the claimant beginning in 2013

was not reasonable for her compensable injury. 

Specifically, Dr. Mangels stated, “All of the treatment

she had in 2011 and 2012 was reasonable.  I don’t think
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her ongoing pain management treatment is reasonable

though.”

Since neither of these physicians actually saw

the claimant, I give little weight to these opinions.

When medical opinions conflict, the Commission may

resolve the conflict based on the record as a whole and

reach the result consistent with reason, justice and

common sense.  Barksdale Lumber v. McAnally, 262 Ark.

379, 557 S.W.2d 868 (1977).  A physician’s special

qualifications and whether a physician rendering an

opinion ever actually examined the claimant are factors

to consider in determining weight and credibility.  Id. 

These physicians lack the knowledge and familiarity with

the claimant that comes from years of personally

examining her, as Dr. Piechal has.  Certainly much

greater weight must be given to Dr. Piechal’s opinion

that the claimant’s treatments are reasonably necessary

and related to the compensable injuries.

In February of 2016, Dr. Piechal stated that

when he was treating the claimant in 2012, he was doing

so in hopes of improving her condition through

treatment.  Dr. Piechal gave the claimant trigger point

injections to improve her cervical and (radiating)

shoulder pain.  When asked what he was trying to achieve

with these treatments, Dr. Piechal stated, “Not all
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post-traumatic injuries reach a level equivalent to pre-

injury status.  We are trying to help [illegible] her

quality of life th[r]ough our interventions”.  All these

facts support the argument that the claimant remains in

her healing period and receiving medical treatment that

is eligible for worker’s compensation benefits.

In addition, Dr. Rutledge is in agreement with

Dr. Piechal on the issue of the treatment being

reasonably necessary.  Dr. Rutledge examined the

claimant in August of 2014.  When asked what it would

indicate if Parker was having symptoms in the shoulder,

deltoid area, and hand, he stated it would indicate some

irritation of nerve roots, and that with her history of

whiplash-type injury, it would be consistent with nerve

irritation emanating from her cervical spine.  This

opinion confirms that although the claimant suffers from

a cervical injury, radiation from that area can cause

pain in the shoulders and even the hands.  Given this,

the injections the claimant receives in the entire

cervical/shoulder area appear to be reasonable for her

pain relief.  Dr. Rutledge also stated that even if a

person of the claimant’s age had some degeneration, yet

had no trouble or pain until after an accident, one

would use those facts to determine that trauma was the

inciting factor.  Dr. Rutledge explained that the
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claimant is permanently impaired and that her ongoing

treatment is reasonable and necessary treatment, as

follows:

This is a life altering accident,
and the patient will never be
gainfully employed due to her
pathology.  Additionally, she
requires ongoing treatment with
chronic pain management as well as a
host of medications, including
antidepressants.

Dr. Rutledge also confirmed that the

claimant’s problems are related to her compensable work

injury, stating, “I believe her problems, of her neck

pain, back pain, and arm pain, and depression are caused

by her trauma suffered in the car accident of September

29th, 2011.”

During his deposition, Dr. Rutledge stated

within a reasonable degree of medical certainty that all

the treatment the claimant has been receiving is

reasonable and necessary.  He and Dr. Piechal both agree

that the claimant’s treatments for pain management are

reasonable and necessary and related to her work-related

accident.

Dr. Heim, an orthopedic surgeon, also agrees

that the claimant’s pain management treatment is

reasonably necessary and related to her work injury. 

Dr. Heim testified in his deposition that the cervical
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injury can cause arm pain.  Because some of Dr.

Piechal’s treatment notes mention the claimant’s

shoulder and arm pain, the Majority questioned whether

the treatment the claimant was receiving was related to

the compensable injury.  However, it is clear that Dr.

Heim believed the shoulder and arm pain were related. 

Dr. Heim stated that the claimant had a positive

Spurling test when he examined her.  He explained,

“Yeah, with cervical motion, trying to move the neck

around, it would make the symptoms of left-arm pain

worse.”  When asked if it was his opinion that the

medical treatment was related to the injury the claimant

sustained on September 29, 2011, Dr. Heim answered yes. 

Dr. Heim agreed in numerous places that her work

injuries were sufficient to cause her pain in the

future.  He stated, “I believe that bulge is probably

permanent”; and continued by saying he thinks “pain

management is the most reasonable and necessary care.”

It was established by three of the claimant’s

treating physicians that the treatment she received and

continues to receive from Dr. Piechal is related to her

compensable injuries and that it is reasonably

necessary.  Therefore, I find that the treatment the

claimant received from Dr. Piechal after August 22, 2012

is related to her compensable injury, is reasonably
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necessary, and should be paid through worker’s

compensation benefits.

Temporary Total Disability After August 22, 2012 

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).  When

an injured employee is totally incapacitated from

earning wages and remains in his healing period, he is

entitled to temporary total disability.  Id.  The

healing period is statutorily defined as that period for

healing of an injury resulting from an accident.  Dallas

County Hosp. V. Daniels, 74 Ark. App. 177, 47 S.W.3d 283

(2001).  The healing period ends when the employee is as

far restored as the permanent nature of his injury will

permit, and if the underlying condition causing the

disability has become stable and if nothing in the way

of treatment will improve that condition, the healing

period has ended. Crabtree, supra.  The question of when

the healing period has ended is a factual determination

for the Commission.

The claimant remained in her healing period

and is entitled to temporary total disability benefits. 

The claimant has continued to improve over time as she

receives treatments.  As discussed above, the injection
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treatments have begun to help control the claimant’s

pain more effectively.  The claimant’s condition is not

yet stable and Dr. Piechal has not indicated that there

is nothing further that can be done to improve her

condition.  Additionally, Dr. Piechal indicated that he

believes that the claimant may improve over time.  

In that the claimant remains in her healing

period and she has not returned to work and is unable to

return to work, she is entitled to temporary total

disability benefits after August 22, 2012.

Attorney’s Fees & Previous Medical Bills

I concur with the majority that, in accordance

with A.C.A. §11-9-715, the claimant’s attorney is

entitled to a fee on the credit given the respondent in

a prior opinion as well as any other temporary total

disability award; and that the respondent remains liable

for payment of medical treatment previously awarded by

the Commission for bills which are submitted to the

respondent in accordance with Commission Rule 099.30

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


