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JUNE E. WILLIAMS MEAD, EMPLOYEE  CLAIMANT

BAXTER COUNTY REGIONAL HOSPITAL, INC., 
EMPLOYER RESPONDENT
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OPINION FILED FEBRUARY 27, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 28, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.
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2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. That there are no grounds to grant the motion
for recusal.

4. That the Arkansas Workers’ Compensation Act is
constitutional.

5. That the claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional medical treatment by a
neurosurgeon.

6. The issues not addressed herein are
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in

this claim, I dissent from the majority opinion finding

that the claimant has failed to prove by a preponderance

of the evidence that she is entitled to additional

medical treatment by a neurosurgeon.

Factual and Medical Background

The claimant worked for the employer as a

physical therapy assistant.  According to the claimant,

her duties included taking patients to the bathroom and

helping them get dressed.  On February 12, 2006, the

claimant was assisting a patient get from the bed and

straighten her legs out.  The claimant testified that

she was assisting a patient out of bed to a chair using
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a blanket to pull her up into the chair when she injured

her back.

The claimant underwent a MRI of the

lumbosacral spine without contrast on March 21, 2006

that showed a right central lateral bulge at L5-S1,

which may be impinging upon the exit.  Following this

MRI, the claimant was seen by Dr. Charles Varela on

March 29, 2006, who then referred her to Dr. Travis

Richardson.  Dr. Varela placed the claimant on work

restrictions of no lifting greater than 30-pounds, no

bending or stooping and light duty as tolerated.

The claimant visited Dr. Richardson on May 3,

2006 and received an epidural steroid injection at the

L5-S1 level.  By order dated July 17, 2006, the claimant

received permission to change physicians from Dr.

Richardson to Dr. Thomas Briggs, who she visited for the

first time on August 16, 2006.  During that visit, the

claimant reported intermittent back spasms, constant leg

pain of a burning quality, and that her back pain

worsened by walking or sitting for long periods of time. 

Dr. Briggs recommended a lumbosacral facet block at L5-

S1 on the right which was performed by Dr. Michael

Workman on September 13, 2006.
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Since the claimant reported only moderate

relief for a two-day period following the facet block,

Dr. Briggs referred the claimant to Dr. Bruce Robbins

for an EMG and nerve conduction studies of the lower

extremities.  These tests were conducted on October 3,

2006 with the following Impressions noted:

1.  Nerve conduction study is normal
with the possible exception of a
prolonged left tibial distal
latency.  If patient is having
symptoms in the bottom of the left
foot, she may have a symptomatic
left tarsal tunnel syndrome.
2.  EMG needle examination shows
mild chronic changes in an L4
innervated muscle on the right side.

On November 10, 2006, Dr. Workman performed a

CT scan and diskogram of the lumbar spine.  It was noted

that the diskography and CT demonstrate normal disk

morphology without vertebral canal or neural foraminal. 

The CT Impression indicated:

1. At L3-4 and L4-5, there was a
non-concordant pain response
with normal disk morphology and
disk pressures.

2. At L5-S1, there was marked
concordant pain response with
low pressure injection. 
Morphologically, there was a
right paracentral zone grade
III annular tear without
significant mass effect.



Mead-F602075 6

The claimant visited Dr. Jeff Woodward, a

psychiatrist, and reported pain ranging from six to

eight on a ten-point scale that radiated into her right

thigh and calf.

The claimant was seen again by Dr. Briggs on

March 21, 2007.  The notes from that visit states the

following plan:

I still recommend surgical treatment
of the lumbosacral disc.  Artificial
disc is likely still her best
surgical option.  A lumbosacral
fusion is not a bad alternative for
her at the lumbosacral level, as
artificial disc is not as mobile
postop at that level as the higher
lumbar levels, but at her younger
age is a just slightly less
desirable alternative to the lumbar
artificial disc.  They are both good
operative procedures in this
scenario though. ...

An additional MRI was performed on March 27,

2007 that resulted in the following Impression:

There previously was described to be
a small central to lateral disc
bulge on the right at L5-S1. This is
so slight as to be unlikely to be of
significance. There is no frank disc
herniation.

Dr. Ronald Williams ordered a lumbar myelogram

for the claimant which was performed on April 10, 2007. 
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The myelogram revealed, “mild anterior extradural defect

at L5-S1 without evidence of nerve root sleeve cutoff or

neural compression.”  By letter dated April 11, 2007,

Dr. Williams noted, “I do not see anything here that is

going to require surgery” and referred the claimant back

to Dr. Hodges.

The claimant underwent a Functional Capacity

Evaluation (hereinafter, “FCE”) on September 11, 2007. 

This FCE, noted the following conclusions:

Ms. June Williams underwent
functional evaluation this date with
reliable results.

Overall, Ms. Williams exhibits the
ability to perform work at the LIGHT
physical demand level according to
the guidelines established by the
U.S. Department of Labor over the
course of a normal workday with
limitations as noted above.

  
The physical demand characteristics of work at

the light level are occasional lifting of 11 to 20

pounds; frequent lifting of 1 to 10 pounds and only

negligible lifting constantly.

Following the FCE, the claimant visited Dr.

Woodward on October 1, 2007.  Dr. Woodward noted a

maximum medical improvement date of September 20, 2007. 

Also, Dr. Woodward gave the claimant a “permanent
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partial impairment/disability rating based on AMA Guides

4th [E]dition of: 5% whole person level impairment based

on table 75 with 0% range of motion and sensory/motor

impairments.”

Dr. Woodward drafted a Report to Employer on

January 20, 2008.  This report stated:

...

In response to 1-10-2008 letter from
Systemedic [C]orporation:
The medications I provided during my
treatments until the completion of
the patient’s final rating report
were medically necessary and
directly related to the 2006 work
injury.  In my opinion, no
additional medications for the work
related lumbar condition were
medically necessary after that date.
The patient remains at MMI with no
recommended changes to the prior
final report.

On February 18, 2008, Dr. Charles Varela

conducted an Independent Medical Examination.  Dr.

Varela’s Assessment was as follows:

Chronic low back pain.

Regarding your letter of 30 January,
the following questions will be
answered:

1. In your opinion, is the need
for continued medication
resultant of Ms. Williams-
Mead’s 02/12/06 injury versus
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preexisting pathology[?] Please
provide rationale.

No. I do not believe that
particularly narcotic medication is
warranted in this case.  Her pain
appears to be related to the
02/12/06 injury, not due to
preexisting pathology.

2. If medication therapy is
indicated and appropriate, what
medication would be beneficial
in providing long-term relief
of symptoms?  Also, anticipated
duration for this medication?

I would only prescribe nonsteroidal
anti-inflammatory medications and
would not recommend long-term
narcotic medications. This should be
treated by a family physician with
occasional acute medication of short
duration.

3. Is there any additional
treatment that you feel would
be beneficial for reduction of
symptoms as a result of the
02/12/06 injury?

No.  It appears she has exhausted
all the treatments and is still not
a surgical candidate. 

The claimant was next sent to Dr. Gregory

Elders for an evaluation of her pain.  The claimant saw

Dr. Elders several times for pain management.  On March

9, 2010, Dr. Elders noted, “The pain has now started

going down both legs.  Before it was just the right.” 
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In the Impression/Plans section, Dr. Elders indicated,

“It may be time to reevaluate for neurosurgery, but I

will need to review the charts first and see if we can

get an approval through Workers [sic] Comp.”  Dr. Elders

noted a similar plan in his June 15, 2010 record, as

well.

The claimant underwent an additional MRI on

June 25, 2010.  The Impression from that MRI was:

1. Little significant change from
older study.
2. Minimal degenerative disc change
L5-S1, that actually appears quite
stable from the older exam.

The claimant continued to see Dr. Briggs who

on July 21, 2010 indicated in his notes, “I doubt the

disc as [sic] the origin of her pain chronically.  It is

much more likely she has facet pain at the lumbosacral

junction.”

In a letter dated September 8, 2010, Dr.

Briggs opined the following regarding the claimant’s

treatment:

1. The facet disease itself has
been evident on her earliest
studies, and had to have some
degree of existence prior to
her injury.  However, there is
no evidence that there was
facet pain prior to her injury,



Mead-F602075 11

or any disability related to
his radiographic finding.  The
more important point is that
her painful facet disease seems
to have evolved from her injury
to the disc and associated
structures in that functional
spinal segment.

2. Treatment to try to improve the
function of her entire joint at
that level may still be
indicated, but this has to be
determined by her response to
treatment.  I don’t think a
discectomy as an isolated
procedure would likely carry
any success. My last opinion
indicated that I didn’t think
the disc was still painful, but
without a reliable test to
indicate the source of each
component of her pain, this is
still an opinion.  If her
facets are indeed part of her
pain process, then disc
arthroplasty would no longer be
recommended. However, treatment
of chronic facet pain, or
chronic disc pain in
combination, is problematic.
...

In Dr. Elders’ January 12, 2011 record he

stated, “I am pretty much at the end of what I can offer

her, as far as control and/or diagnosis. ... Her

relative absence of organic findings makes this more

difficult for me. She may need to seek a second opinion

outside the Workers[’] Comp. milleu [sic] ....”
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On March 13, 2011 Dr. Brad A. Thomas performed

an Independent Medical Evaluation of the claimant.  He

responded to the questions posed to him by Anne Wilson,

the nurse claims manager, as follows:

1. What is the etiology of the
current reported symptoms? *
All we have to go on at this
point is the patient’s report
and objective history. At this
point, she reports that she
strained and hurt her back in
2006, in February, and I feel
that this is most likely when
her pain started.

2. Are current symptoms and need
for continued treatment
indicated as a result of her
2/12/2006 injury or as a result
of her degenerative disc
disease? * I think that
initially her pain did start
from the accident and now she
has chronic pain.  So, yes. I
would say that her current
symptoms are certainly related
to her injury. I do feel like,
at this point, she should
return back to full-duty and
most likely need some form of
chronic pain therapy.

3. What treatment is specifically
indicated and medically
appropriate at this time,
specifically for Ms. Williams’
2/12/2006 injury? * At this
point, I would have her
enrolled in chronic pain
management.

4. Specifically, what medications
are indicated and medically
appropriate at this time for
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the 2/12/2006 injury?
Anticipation duration for
medication? * At this point, I
would defer this question to a
pain specialist. I feel like
some no-narcotic medication for
inflammation would be
beneficial and most likely
needed long-term.

5. Please provide your opinion on
Dr. Brigg’s [sic] 7/23/2010
report regarding treatment and
medications? * I have gone
through the medical records and
I cannot find a copy of this
report. If you could please fax
a copy of this report, I would
be happy to comment on it.

6. Is there an issue regarding the
narcotic medication usage? * At
this point, I would try to stay
away from chronic narcotic
medications. This has been an
ongoing problem for five years
and I feel that more anti-
inflammatory medications would
be the treatment of choice.

On January 14, 2015, Dr. Vestal B. Smith

determined that an additional MRI of the lumbar spine

was necessary and ordered one for the claimant.  The

claimant underwent a MRI on January 22, 2015 which

resulted in an impression of “[n]o significant

abnormality”.  On the claimant’s April 15, 2015 visit to

Dr. Smith, he noted: 

She had an MRI done recently and
there was no evidence of stenosis or
nerve root impingement.  I do not
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feel that the pain in the lower
extremities is coming from her back. 
She could certainly have
fibromyalgia.  She has remained
stable functionally and
neurologically and working full
time.

The claimant testified that she understood

that she could only change physicians one time; however,

Dr. Briggs had retired and she wanted another

neurosurgeon to replace him.

Opinion

Change of Physician

The employer shall promptly provide such

medical services to an injured employee as may be

reasonably necessary in connection with the injury

received by the employee. Ark. Code Ann. § 11-9-508(a)

(Repl. 2012). A claimant who did not select the initial

physician is given an absolute statutory right to a

one-time change of physician.  A.C.A.

§11-9-514(a)(3)(A)(ii) (Repl. 2012); Collins v. Lennox

Indus., 77 Ark. App. 303, 304, 75 S.W.3d 204, 205

(2002).   Under Collins, supra and Wal-Mart v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003), an employer cannot

avoid entry of or responsibility for a

change-of-physician order by attempting to present
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evidence that additional treatment will no longer be

necessary for the work-related injury.

The facts of this case are comparable to those

found in Wal-Mart Associates, Inc. v. Keys, 2012 Ark.

App. 559, 423 S.W.3d 683 (2012).  In Keys, Wal-Mart

accepted an eleven-percent permanent

anatomical-impairment rating assigned by Ms. Key's first

treating physician, Dr. James Blankenship. Ms. Keys was

granted her one-time statutory change of physician to

Dr. Chakales. Dr. Chakales diagnosed Ms. Keys with

chronic pain syndrome following a lumbar laminectomy and

fusion; he prescribed Darvocet and planned that she

return in three weeks. Wal—Mart paid for this initial

visit to Dr. Chakales but controverted any additional

treatment. Ms. Keys received unauthorized treatment from

Dr. James Hawk.  Ms. Keys's attorney stated in a March

2011 hearing before the administrative law judge that

Keys saw Dr. Hawk without a referral from Dr. Chakales

because Dr. Chakales's health was deteriorating. Dr.

Chakales died on December 13, 2011.  The Commission

held:

Because the doctor to whom the
claimant was granted a change of
physician has died, the change of
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physician order has effectively been
nullified. Accordingly, the Full
Commission grants the claimant a
change of physician to Dr. Hawk as
if the claimant's first change of
physician never occurred.

The Commission's decision was appealed to the

Court of Appeals who affirmed the decision, finding that

because of her physician's deterioration and ultimate

death, Ms. Keys had not received the treatment that she

was statutorily entitled to receive.  The Court of

Appeals agreed with the Commission's conclusion that she

received treatment from Dr. Hawk only because Dr.

Chakales was unable to perform these duties.

In the present matter, the claimant’s

physician, Dr. Briggs, retired while he was still

providing treatment to the claimant.  In his final

letter regarding the claimant’s condition, Dr. Briggs

stated that treatment to try to improve the function of

her entire joint may still be indicated.  The claimant

has not received the treatment that Dr. Briggs referred

to.  As in Keys, the change of physician order to Dr.

Briggs has been nullified by his retirement and

subsequent death.  The claimant should be allowed an

additional change in physician so that she can continue
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receiving treatment from a neurosurgeon. 

Although the respondent has relied upon the

statement that surgery is no longer recommended, this

statement was taken out of context.  What Dr. Briggs

stated was, “if her facets are indeed part of her pain

process, then disc arthroplasty would no longer be

recommended.” (Emphasis added.)  Clearly, Dr. Briggs was

not sure what the cause of the claimant’s pain was as he

stated in that same letter that there was not a reliable

test to indicate the source of each component of the

claimant’s pain.  Additionally, the respondent should

not be allowed to present evidence that additional

treatment will not be necessary for the compensable

injury as a means to disallow the claimant a change in

physician.  See Collins, supra.

Additional Treatment

Turning now to whether the claimant is

entitled to additional medical treatment from a

neurosurgeon, we must determine whether such treatment

is reasonable and necessary.  Clearly, if such treatment

is reasonably necessary, the claimant is entitled to

this additional treatment.

An employer shall promptly provide for an
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injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).  Reasonable and necessary medical

services may include those necessary to accurately

diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the

damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).  A claimant does not have to support a continued

need for medical treatment with objective findings. 

Chamber Door Industries, Inc. v. Graham, 59 Ark. App.

224, 956 S.W.2d 196 (1997).

As indicated above, Dr. Briggs recommended the

claimant receive treatment to improve the function of
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her entire joint.  Dr. Briggs clearly believed these

treatments were reasonably necessary.  Additionally, Dr.

Briggs had initially indicated that surgery was

appropriate for the claimant.  Although Dr. Briggs later

stated that if the claimant’s facets are part of her

pain process, then disc arthroplasty would no longer be

recommended, it is clear by the conditional language of

that statement that Dr. Briggs was not stating that the

claimant definitely did not require said surgery. 

Instead of denying the claimant additional treatment

from a neurosurgeon, I believe it is reasonable and

necessary to allow additional diagnostic treatment from

a neurosurgeon so that a clear determination of whether

a disc arthroplasty or other medical intervention is

necessary can be made. 

When medical opinions conflict, the Commission

may resolve the conflict based on the record as a whole

and reach the result consistent with reason, justice and

common sense.  Barksdale Lumber v. McAnally, 262 Ark.

379, 557 S.W.2d 868 (1977).  A physician’s special

qualifications and whether a physician rendering an

opinion ever actually examined the claimant are factors

to consider in determining weight and credibility.  Id.
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There are three opinions regarding the

claimant’s medical treatment that must be addressed. 

First, Dr. Woodward opined on January 20, 2008 that “no

additional medications for the work related lumbar

condition were medically necessary after [the completion

of my medical treatment.”  In that Dr. Thomas indicated

that he would enroll the claimant in chronic pain

management and that Dr. Smith provided treatment for

pain management for several months, I assess little

weight to this opinion.

The second opinion that needs to be addressed

is that of Dr. Varela, who indicated that the claimant

was “still not a surgical candidate”.  Again, I assess

little weight to the opinion.  Dr. Varela was not the

claimant’s treating physician; he was hired by the

respondent to perform an independent medical

examination.  Dr. Varela only saw the claimant one time

to perform a cursory evaluation and reviewed her medical

records.  As independent medical examinations are

designed to limit the respondent’s liability, each one

must be viewed for what they are, i.e., a money-saving

tool, and weighed accordingly.

Finally, although Dr. Smith offered an opinion
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that the claimant could be suffering from fibromyalgia,

I also give this opinion very little weight.  None of

the claimant’s other treating physicians opined that the

claimant suffered from anything other than a bulging

disc caused by her work-related accident and the

resulting chronic pain from that compensable injury.  

For the aforementioned reasons, I find that

the claimant is entitled to an additional change of

physician to Dr. Rebecca Barrett-Tuck or other

neurosurgeon and additional medical treatment from the

new neurosurgeon.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


