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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G203661

BILLY NEWBY, EMPLOYEE  CLAIMANT

CENTURY INDUSTRIES, INC., EMPLOYER RESPONDENT NO. 1

TRAVELERS INDEMNITY COMPANY OF 
AMERICA, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 12, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents No. 1 represented by the HONORABLE AMY
MARKHAM, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 15, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibit 3 will be
admitted into evidence and given due weight.

4. Claimant has not proven by a preponderance of
the evidence that he suffered a compensable
injury to his lower back.

5. The issue of whether Claimant’s treatment by
Dr. Archie Hearne was authorized is moot and
will not be addressed.

6. Claimant has not proven by a preponderance of
the evidence that he is entitled to reasonable
and necessary treatment of his alleged lower
back injury.

7. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
treatment of his cervical/trapezius injury.

8. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
temporary total disability benefits.

9. Claimant has not proven by a preponderance of
the evidence that he is entitled to an
impairment rating in connection with his
alleged lower back injury or his compensable
cervical/trapezius injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full
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Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion.  The

majority, in affirming and adopting the decision of the

Administrative Law Judge, found that the claimant did

not prove by a preponderance of the evidence that he

suffered a compensable injury to his lower back; that

the issue whether the claimant’s treatment by Dr. Archie

Hearne was authorized was moot; that the claimant did
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not prove by a preponderance of the evidence that he is

entitled to reasonable and necessary treatment of his

alleged lower back injury; that the claimant did not

prove by a preponderance of the evidence that he is

entitled to additional treatment of his

cervical/trapezius injury; that the claimant did not

prove by a preponderance of the evidence that he is

entitled to additional temporary total disability

benefits; and that the clamant did not prove by a

preponderance of the evidence that he was entitled to an

impairment rating in connection with his alleged lower

back injury or his compensable cervical/trapezius

injury.

Factual and Medical Background

The claimant began working for the respondent

in October 2010 as a catcher in a process that involved

the manufacturing of wooden attic ladders.  In his

testimony the claimant described how he was injured.

What a catcher does is when the
operator feeds the machine, the
woods comes out to the catcher, so
he have to get it and ... trims it
up. ... [N]ormally the machine gets
stuck.  The wood, as you push the
wood through there, it gets stuck. 
It’s like it goes through these
rollers, and it just jams up.  So
therefore the - the operator, which
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was - once it got stuck was - was
hitting on it from there, and I was
pulling it.  So I pulled.  And - and
that’s what happened ... Well, when
I pulled the wood out, it just felt
like there was a pop in my back ...
Well, it just didn’t happen just
like that, but later when I went
home I went home, it was like - it
was like a sensation building up,
you know.

The claimant testified that when he was

injured he felt a pop in the lumbar area of his back. 

When asked whether the pop was above or below his belt

line, the claimant responded, “I’d say right below where

my belt is.”  When questioned further, the claimant

clarified that he felt the pop about where the upper

part of his belt touches his back. 

After the work-related accident, the claimant

saw Dr. Derek Lewis on March 30, 2012.  The claimant

presented with complaints about his right shoulder,

ankle pain, elevated blood pressure, and carpal tunnel

syndrome.  The claimant did not mention the work-related

incident during this visit.  The claimant returned to

Dr. Lewis on April 12, 2012, complaining of shoulder

pain.  The claimant also requested to be placed on light

duty restriction.  Dr. Lewis diagnosed the claimant as

having an acromioclavicular joint sprain and gave him
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restrictions for one week of no lifting over 15 pounds

and no pushing/pulling.

On April 16, 2012, the claimant saw Dr. Brenda

Covington at which time she noted how he was injured as

follows, “[o]n 3-28-12 while pulling a board from a

machine he felt a pulling in (R) upper part of back”. 

The examination showed him to have “tender taut spasms”

in his right trapezius muscles.  He was assessed as

having a right trapezius strain and prescribed physical

therapy.  Dr. Covington gave the claimant a ten-pound

lifting/pushing/pulling restriction.

The first mention of complaints of lower back

pain found in the claimant’s medical records is in Dr.

Lewis’ July 17, 2012 record.  The record states,

“continuing to [complain of] neck & back pain.”  Dr.

Lewis assigned temporary restrictions of no repetitive

motions or pushing/pulling of either hand.  These

restrictions were continued following the claimant’s

July 31, 2012 and September 7, 2012 visits.  On

September 28, 2012, the claimant returned to Dr. Lewis.

Dr. Lewis’ notes stated in the objective portion of the

report, “Pt cervical, thoracic & lumbar spine tender to

palpation, w/muscle spasm.”
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On October 3, 2012, Dr. Seale performed an

independent medical evaluation.  This evaluation showed

“traumatic decreased range of motion” in the cervical

spine.  Regarding the lumbar spine, Dr. Seale found,

“[f]ull ROM without pain, tenderness, signs of

instability or muscle spasms.  Good strength.”  X-rays

and an MRI of the cervical spine showed only

degenerative changes.  Dr. Seale found no muscle spasms. 

Dr. Seale concluded that the patient had reached maximum

medical improvement.  

Additional conclusions reached were as

follows:

The patient’s impairment rating will
be a 0% because there are no
objective findings of acute injury. 
There [are] only pre-existing
degenerative changes.

...

The patient states they are [sic]
unable to return back to work due to
their [sic] pain.  My recommendation
is for a functional capacity exam. 
If the patient has a valid
functional capacity exam, then he
may return back to work per the
defined restrictions of that [sic]
the valid functional capacity exam. 
If the functional capacity exam is
invalid, the patient may return back
to work full duty without
restrictions.
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I will continue the patient’s work
restrictions of no bending, twisting
or lifting over 20 pounds until the
results of his functional capacity
exam are available. ...  

The claimant had a functional capacity exam on

November 27, 2012.  In the Reliability and Consistency

of Effort section of this report stated, in pertinent

part:

The results of this evaluation
indicate that an unreliable effort
was put forth, with 25 of 55
consistency measures within expected
limits.  Analysis of the data
collected during this evaluation
indicates that he did not put forth
consistent effort. ...

In response to this functional capacity exam,

Dr. Seale wrote a letter indicating:

I was able to review the patient’s
functional capacity exam from
11/27/2012.  The patient’s effort
was unreliable.  The patient had
25/55 consistency measures within
expected limits.  The data provided
indicates that the patient did not
put forth a consistent effort.  Do
[sic] to this under liable [sic]
effort, patient’s current functional
status remains unknown.  Please
refer to the functional capacity
exam for details.  Therefore, I
recommend the patient return back to
work full duty without restrictions
and is at maximum medical
improvement as of the date of his
functional capacity exam completion,
11/27/12.
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The claimant visited the emergency room at

UAMS on December 29, 2012 complaining of severe muscle

spasms in his back and shoulder.  A lumber x-ray showed

facet degenerative changes at L5-S1.  On January 2, 2013

the claimant went to see Dr. Lewis complaining of back

pain with radiation into both lower extremities.  He

assessed the claimant as having lumbago.  Dr. Lewis

referred the claimant to Dr. Brad Thomas.  The

claimant’s complaints during his May 28, 2014 visit to

Dr. Tomas were pain in the right side of his neck and

back and occasional arm/leg numbness.  On May 29, 2014,

the claimant underwent a lumbar MRI that was ordered by

Dr. Lewis.  The MRI was read by Dr. Carey Lee Guidry to

show a “mild diffuse disc bulge at L4-5 with central

annular tear and minimal inferior migration of a

centralized extrusion” and a “broad-based disc

protrusion at L5-S1 with central annular tear.”

On June 2, 2014 the claimant underwent a

cervical MRI.  This MRI showed degenerative disc disease

at C5-6 and C6-7 levels.  That same day the claimant saw

Kali Evans, APN at Dr. Thomas’ office and reported that

he was having “significant low back pain”.  X-rays of

the lumbar spine showed mild degenerative changes. 
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Dr. Thomas reviewed the lumbar MRI which was

performed on May 29, 2014 and noted the following in his

September 10, 2014 report:

Mr. Newby is a patient of mine.  He
recently had an MRI done of his
lumbar spine.  This was done on May
29, 2014.  He mailed this to me for
my review.  He wants me to review
this prior to having a lumbar
epidural steroid injection.  I have
reviewed this today.  It does show
some degenerative disc disease,
mainly at L4-5 and L5-S1 with some
disc being blackened from
dehydration.  There are some small
disc bulges at each level, but
nothing that appears surgical to me. 
We will call him and let him know
that the MRI shows some degenerative
discs, but nothing that is surgical. 
I recommend proceeding with a lumbar
epidural steroid injection.

On September 19, 2014, the claimant underwent

a lumbar epidural steroid injection at L5-S1.

The claimant saw Dr. Lewis on November 25,

2014 to request an impairment rating.  The claimant’s

back examination that day was normal.  Dr. Lewis’ notes

from that visit stated, “He has compl[ai]ned of pain of

the right neck shoulder.  He now states his back also.” 

Dr. Lewis also indicated, “He can perform all the

functions of the neck and the arms, he has full rom of

the lower back.  He does indicates [sic] that he has
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continued pain.  [MRI] noted a broad base bulge.  I am

giving him a 1% rating to the body as whole mainly due

to his chronic pain.”

Opinion

Compensability of Lower Back Injury

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

It is undisputed that the claimant was

involved in a work-related accident.  It is also
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undisputed that the claimant sustained an injury to his

lower back that are supported by objective findings.

Dr. Lewis’ September 28, 2012 medical records show that

the claimant had muscle spasms in the lumbar region of

his back. Muscle spasms can constitute objective

findings.  See Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  The issue in this matter is

whether the lumbar injury arose out of and in the course

of his employment and whether it was caused by a

specific incident identifiable by time and place of

occurrence.  

I find that the claimant met his burden of

proving by the preponderance of the evidence that his

lower back injury arose out of and in the course of his

employment when he suffered his work-related accident on

March 28, 2012.  The claimant testified that he felt a

pop in his lower back when he was initially injured. 

Although the majority found the claimant’s testimony

lacked credibility, there was no other evidence offered

that he sustained an injury in any other way. 

Additionally, the claimant did not have problems with

his back prior to this work-related incident and was

able to perform his work duties without restrictions. 
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However, after the incident the claimant suffered

chronic pain and was unable to perform his work duties

without restrictions.

The claimant has satisfied all the requirements

of proving compensability by a preponderance of the

evidence.  Therefore, I would find that the claimant

sustained a compensable injury to his lower back and award

benefits.

Additional Medical Treatment

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further
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deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  

A claimant does not have to support a

continued need for medical treatment with objective

findings. Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).  When a primary

injury is shown to have arisen out of and in the course

of employment, the employer is responsible for any

natural consequence that flows from that injury. 

McDonald Equip. Co. v. Turner, 26 Ark. App. 264, 766

S.W.2d 936 (1989).

The claimant is entitled to additional

treatment to reduce or alleviate the symptoms he suffers

as a result of his compensable injury.  The claimant

complained of pain in his neck and shoulder throughout

the entire course of his treatment.  He continued to

complain of cervical pain as late as his visit to Dr.

Lewis on November 25, 2014 as evidenced in Dr. Lewis’

records.  Dr. Lewis’ notes from that visit stated, “He

has compl[ai]ned of pain of the right neck [and]

shoulder. ...”  The claimant’s pain was of such a

chronic and severe nature that Dr. Lewis assessed him
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with a 1% impairment rating for the body as a whole

“mainly due to his chronic pain.”  

The claimant also testified at the hearing

that he believed that he was still physically recovering

from the injuries he sustained on March 28, 2012.  The

testimony was as follows:

Q. Is it your belief, Mr. Newby,
that you are still physically
recovering from the injuries
you got on March 28, 2012?

A. Yes, sir, I am still going
through that.

Q. Is that –- is that true with
your lower back?

A. Yes, sir.

Q. Is that true with your cervical
trapezius area?

A.  Yes, sir.

When explaining his ongoing issues with his

cervical trapezius area, the claimant stated that it was

“still a little sore and stuff.”  The claimant testified

further that he had to lay a certain way and not “put

too much stress on it”.

During his testimony, the claimant indicated

that he wanted to have some additional physical therapy. 

The claimant also, testified that he was taking
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prescribed muscle relaxers to help with muscle spasms. 

The claimant is entitled to have treatments to address

the chronic pain caused by this compensable injury. 

Therefore, I would award the claimant additional medical

treatment.

For the foregoing reasons, I must dissent from

the majority opinion.

                                                        
PHILIP A. HOOD, Commissioner


