
 
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G504428 
  

MARK NORRIS, EMPLOYEE                            C L A IMANT

NATIONAL TRANSIT STAFFING, INC., 
EMPLOYER                               RESPONDENT

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED APRIL 21, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL J. HAMBY,
Attorney at Law, Greenwood, Arkansas.

Respondents represented by the HONORABLE TOD C. BASSETT,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 29, 2016.  The administrative

law judge found that the claimant did not prove he

sustained a compensable injury.  The administrative law

judge found that the claimant’s accidental injury “was

substantially occasioned by the use of drugs.”  After

reviewing the entire record de novo, the Full Commission

reverses the administrative law judge’s opinion.  We

find that the presence of illegal drugs was not

established in the present matter.      
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I.  HISTORY

Mark Joseph Norris, now age 51, testified that he

had been employed as a driver for the respondents.  The

parties stipulated that the employee-employer-carrier

relationship existed at all relevant times, including

June 4, 2015.  The claimant testified that he was

assigned a truck that the claimant believed had a

defective “Tommy Gate,” that is, a hydraulic lift.  The

claimant testified that he was not trained in how to

properly operate the hydraulic lift.  The claimant

agreed on cross-examination that he had operated the

lift “17 times” in the past.  The claimant testified on

direct examination:

Q.  Where were you working on June 4th?

A.  Out at Parks Brothers Nursery....

Q.  And on June 4th, where were you scheduled
to go?

A.  St. Louis.

Q.  And what time did you report for work?

A.  My first drop was for 9:00 a.m. in the
morning, so you want to time leaving the yard
so you can use your whole 11 hours that day
for driving and stuff.  And it takes like six
hours or so to get to St. Louis.  So between
2 o’clock, 3 o’clock.

Q.  In the morning?

A.  Yes, sir....

Q.  And what was the lighting like where the
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truck was?

A.  Oh, pitch black, you know....

Q.  At some point you were injured.  Is that
correct?

A.  Yes, sir.  

Q.  And tell us about that.  How did that
occur?

A.  Well, doing the pre-trip on the smaller
trucks, they are not refrigerated which keeps
the plants, you know, from wilting and all
that.  Well, the back sliding door is, you
know, up so the plants don’t wilt....I am
lowering the back cargo door, you know, that
is wide open....

Q.  And what happened?

A.  Well, when I hit the button to lower it,
I was leaning, you know, past the back of it
so I could, you know, see if the thing came
down right and a cable or something, you know,
just grabbed my left hand and the next thing I
know it was stuck.  You know, it just happened
in a matter of seconds.  

Q.  And how did you get loose from it being
stuck?

A.  Well, I got lucky.  The lift where they
connected was about knee level and I - well,
I took a deep breath - I remember that part -
and I tried to lift it with my legs and it
jarred it loose and then that is when I knew
I could get loose.  So I took another breath
and the second attempt opened up the two lifts
and then my thumb came out.    

The respondents’ attorney questioned the claimant

at a deposition included of record:

Q.  So this happened - your left hand gets
wedged and stuck.  And then what do you do?
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A.  I remember screaming real loud, “Ouch.”
And, you know, I was standing up so I - 
there’s nobody around.  And I was, like, took
a deep breath.  And I was like how am I going
to get my hand out of this because it was
stuck in between the two plates.  And I
couldn’t reach the button.  And I tried it
with my foot to see if I - anything just to
get to the button to pop it up.  And I could
not reach it then because I was, you know,
stuck in between the - where the two plates
meet and -

Q.  You could not stretch your right hand back
around to where the button was from there?

A.  Huh-uh.  Like I said, even I tried my foot
too....So I took the biggest breath I could
and redone that same exercise where I went
down and I got enough strength and the thing
opened up enough to pull my thumb out.  

The claimant testified that he contacted a friend

in order to obtain directions to the closest hospital,

and the claimant drove himself to an emergency room.     

According to the record, the claimant treated at

Summit Medical Center on June 4, 2015: “Patient states: 

got my left thumb crushed between two pieces of metal. 

Trauma event details: The patient did not lose

consciousness.  Injury occurred in the county of

Crawford[.] Injury occurred parking lot....Injury

occurred at 03:30....Mechanism of injury: Crush injury

from metal plates that had unknown weight.  Extrication

was required.  Patient was trapped for approximately 5

minutes....Behavior is appropriate for age,

cooperative.”  It was further noted on June 4, 2015,
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“The problem was sustained at home, resulted from a

crush injury....Pt had his left hand caught between 2

pieces of metal causing a laceration to the left thumb

with numbness.”

An x-ray of the claimant’s left hand was taken on

June 4, 2015 with the impression, “Markedly comminuted

and displaced fracture of the first proximal phalanx

with large soft tissue defect.”  

A paramedic report was entered on June 4, 2015:

Respond non emergency to Sparks ER in Van
Buren for pt transfer to UAMS for pt with
crush injury to his lt thumb, upon arrival
49 year old male pt sitting on exam bed with
his thumb wrapped and stabilized with OCL
splint and his hand and arm in splint also,
pt states he got his thumb caught between
two pieces of sheet rock, Dr. states it
shattered the bones of his thumb in the lower
part and looks like it was crushed on
something, pt states pain level at 2 at this
time[.]...Pt alert and oriented, GCS 15, 
pupils equal and reactive, lungs clear and
equal, SMC’s intact, skin warm and dry[.]...
En route to hosp pt started having severe
pain again, pt states pain is 10 out of 10 on
pain scale, gave pt 50 MCG of Fentanyl IV,
flushed IV first to make sure it was patent,
then gave then Fentanyl, pt states pain is
better after about five minutes, pain is a 2
on pain scale again, vitals checked before and
after pain meds, checked vitals en route to
UAMS, trans pt to UAMS without any other
complaints for further eval and treatment.

The claimant was transported via ambulance to

University of Arkansas For Medical Sciences on June 4,

2015: “Pt here for crushing injury by metal object (tail
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gate to back of truck) to left hand onset 0300 this

morning....Splint removed by ERP, noted exposed tissues

to left hand, exposed metatarsals.”  The claimant was

given medications of morphine and Zofran at

approximately 10:32 a.m. on June 4, 2015.    

Dr. Delaney L. Kinchen noted on June 4, 2015, “Pt’s

story is very inconsistent and has changed multiple

times.  Unsure of exact mechanism, but appears to be a

combination of a crush injury and guillotine injury.” 

Dr. Kinchen reported, “Pt has an extensive laceration

involving the dorsal and lateral aspect of the hand

extending medially to distal thumb.  Extensive soft

tissue damage with exposed muscle and tendon.  Proximal

phalanx exposed with inability to move

thumb....Psychiatric: He has a normal mood and affect. 

Judgment and thought content normal.  Very bizarre

affect.  Denies any SI or HI.” 

A UAMS Inpatient Record indicated, “Patient states

he smoked and injected ‘go fast’ (methamphetamine)

within the last 24 hours - he appears somewhat

intoxicated in preop holding, ortho surgery has called

this an emergency.”  The respondents’ attorney examined

the claimant:

Q.  Let’s go back to June of 2015.  At that
point in time, were you using methamphetamine
for recreation?



NORRIS - G504428 7

A.  No.  

Q.  On this day of the incident, on June 4th,
2015, had you used any methamphetamine?

A.  No, sir.  I told this anesthesiologist
when he asked that - you know, the question
and I told - I didn’t answer.  And he asked me
two, three times, and said that it, you know,
it could give you a heart attack or something,
you know.  And I told him I had been at a
party over my - over the three days that I was
off and walked through a room and people were
doing it - doing it there.  

Q.  Uh-huh.  So have you ever done
methamphetamine in your life?

A.  Yes, sir.

Q.  When was the last time you did
methamphetamine before this incident on
June 4th, 2015?

A.  New Year’s, maybe....

Q.  What I want to ask you now, sir, under
oath, is whether or not that is, in fact, true
that you did go-fast methamphetamine within 24
hours of this incident occurring, smoking and
injecting it?

A.  No....

Q.  Then are you denying that you smoked or
injected any meth within 24 hours of this
accident occurring?

A.  Yes.     

Dr. Theresa Wyrick reported on June 4, 2015:

Mark is a 49-year-old male who sustained an
crush injury to the left thumb from a tailgate
at around 3:00 a.m. this morning.  He admits
to doing methamphetamine within the last 24
hours to the anesthesiologist.  He seems to be
acutely intoxicated in our estimation related
to that....It was noted that he had a severe
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crush injury to the left thumb extending back
to the dorsal aspect of the hand and the base
of the thumb metacarpal.  

X-rays unfortunately demonstrated a comminuted
highly displaced fracture of the proximal
phalanx involving the entirety of the proximal
phalanx of the thumb with a crush injury and
degloving to the bone as well as a missing
bone.  The patient was consented for any and
all surgical treatment including amputation.

Dr. Wyrick performed surgery on June 4, 2015: “1. 

Exploration and evaluation of a severe crush injury to

the left hand.  2.  Amputation of the left thumb through

the metacarpophalangeal joint with closure.  3. 

Application of a short-term splint.”  The pre- and post-

operative diagnosis was “1.  Left thumb severe crush

injury with open comminuted fracture of the proximal

phalanx with a frank bone loss.  2.  Acute

methamphetamine use.”

A UAMS Inpatient Record dated June 5, 2015

indicated, “Drug History as of 6/5/2015,” “Drug Use

Yes.”  A Registered Nurse reported on June 5, 2015,

“Patient is over the road driver....Patient admits to

‘recreational drug use,’ methamphetamines every month or

two.  Provided drug treatment options in Arkansas and

Fort Smith area for patient.” 

The claimant signed a Form AR-N, Employee’s Notice

Of Injury, on June 10, 2015.  The claimant wrote on the

Form AR-N that the place of accident was Parks Brothers



NORRIS - G504428 9

and that he injured his left thumb.  The claimant

appeared to write, “Tail gate lift spring out chain on

gate got my left hand pinned it to pulley finally got

free got directions to the closest hospital.”  The

claimant also signed a National Transit Staffing

“Employee Statement Of Injury” on June 10, 2015 and

wrote, “It was 2 a.m. dark behind little truck went to

close rear door, kept open to get air to plants.  I hit

button on rear truck tail gate lift thing snapped so

quick chain got left hand pinned it till I could get it

loose.”           

The claimant’s testimony indicated that the

respondents initially paid a short period of temporary

total disability benefits and medical treatment before

controverting the claim.  

A pre-hearing order was filed on September 15,

2015.  The claimant contended that “on June 4, 2015 he

suffered a compensable injury in the form of an

amputated left thumb arising out of and in the course of

his employment with the respondent-employer.  The claim

was initially accepted as compensable but has been

controverted in its entirety from and after June 20,

2015.  The claimant is entitled to payment of

reasonable, necessary, and related medical expenses,

temporary total disability benefits from June 4, 2015
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through a date yet to be determined, and a statutory

attorney’s fee.  The claimant reserves all other

issues.”

The respondents contended, “The respondents deny

that the claimant sustained an accidental injury which

arose out of and during the course of his employment

with National Transit Staffing, Inc. on June 4, 2015. 

If the claimant was on the premises of Parks Brothers

Farm for a truck driving assignment through the

respondents on the day in question and injured his thumb

while working as alleged, which the respondent denies,

then in that event there is a rebuttable presumption as

a matter of law that the accident was substantially

occasioned by the claimant’s acute intoxication to

methamphetamine at the time.  The medical proof will

show that when the claimant arrived at UAMS Hospital in

Little Rock for surgical evaluation and treatment, the

claimant told the anesthesiologist and the surgeon in

the emergency room that he had ingested methamphetamine

within the last 24 hours.  In the operative note of

Orthopedic Surgeon Theresa Wyrick authored on June 4,

2015, she stated that ‘he admits to doing

methamphetamine within the last 24 hours to the

anesthesiologist.  He seems to be acutely intoxicated in

our estimation related to that.’  Should the Commission



NORRIS - G504428 11

find that the claimant sustained a thumb injury which

arose out of and during the course of his employment

with the respondents, then the respondents affirmatively

plead Ark. Code Ann. §11-9-102(iv)(a-b) and contend that

an employee shall not be entitled to compensation unless

it is proved by a preponderance of the evidence that the

illegal drug did not substantially occasion the injury

or accident.  The respondents contend that the

claimant’s impaired judgment from his acute intoxicated

methamphetamine state caused him to seriously injure and

later lose his left thumb.  The accident had nothing to

do whatsoever with any alleged poor lighting in the

parking lot, lack of familiarity on how to operate the

Tommy Lift on the bob truck, or the normal operation of

the lift gate itself.  To the contrary, the accident was

substantially occasioned by the claimant’s impaired poor

judgment from his acute methamphetamine intoxicated

state of mind.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury, specifically an amputated
left thumb, on or about June 4, 2015.  
2.  Whether the claimant is entitled to
temporary total disability benefits from
June 4, 2015 to a date yet to be determined.
3.  Whether the claimant is entitled to
medical expenses.  
4.  Fees for legal services.  
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5.  The respondents have raised intoxication
as an affirmative defense to the claim.

The claimant was deposed on November 28, 2015.  The

claimant testified that he had been unable to return to

any gainful employment since the June 4, 2015 accidental

injury.  Dr. James E. Kelly, III consulted with the

claimant on December 28, 2015 and recommended several

treatment options including additional surgery.      

After a hearing, an administrative law judge filed

an opinion on September 29, 2016.  The administrative

law judge found that the claimant did not prove he

sustained a compensable injury.  The claimant appeals to

the Full Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]...

(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was
substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs
used in contravention of physician’s orders.
(b) The presence of alcohol, illegal drugs, or
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prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs
used in contravention of physician’s orders.  
(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible
testing by properly trained medical or law
enforcement personnel for the presence of any
of the aforementioned substances in the
employee’s body.  
(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the
alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician’s
orders did not substantially occasion the
injury or accident.

Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).      

A compensable injury must also be established by

medical evidence supported by objective findings.  Ark.

Code Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective

findings” are those findings which cannot come under the

voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  The employee has the burden

of proving by a preponderance of the evidence that he

sustained a compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).     
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An administrative law judge found in the present

matter, “1.  The presence of methamphetamine in the

claimant’s system has created a rebuttable presumption

that his injury was substantially occasioned by the use

of drugs.  2.  The claimant has not proven, by a

preponderance of the evidence, that drugs did not cause

the June 4, 2015 injury to his left thumb.”

It is the duty of the Full Commission to enter

findings in accordance with the preponderance of the

evidence and not on whether there is any substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  The Full Commission reviews

an administrative law judge’s decision de novo, and it

is the duty of the Full Commission to conduct its own

fact-finding independent of that done by the

administrative law judge.  Crawford v. Pace Indus., 55

Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

In the present matter, the Full Commission finds

that the accident occurring June 4, 2015 was not

substantially occasioned by the use of illegal drugs. 

The evidence does not demonstrate the presence of
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illegal drugs at the time of the accidental injury.  The

Full Commission recognizes the claimant’s testimony that

he had occasionally used methamphetamine before the

injury.  However, the record does not show any history

of legal proceedings or job loss resulting from the

claimant’s admitted occasional drug use.  The claimant

was an experienced driver for the respondents and the

record does not show any previous indication that

illegal drug use had affected the claimant’s work, or

that the claimant had been tested for the use of

methamphetamine or disciplined and/or terminated for

same.  

The parties stipulated that the employment

relationship existed on June 4, 2015.  The record

indicates that the claimant arrived at work that day at

approximately 2:00 a.m. to prepare the company truck for

transport from Arkansas to St. Louis.  The claimant

described the work area as “pitch black.”  The claimant

testified that he pressed a button to lower a hydraulic

lift attached to the work truck, and “A cable or

something, you know, just grabbed my left hand and the

next thing I know it was stuck.  You know, it just

happened in a matter of seconds.”  The claimant

testified that his hand was “stuck between the two metal

plates....I took the biggest breath I could and redone
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that same exercise where I went down and I got enough

strength and the thing opened up enough to pull my thumb

out.”  

The claimant had the presence of mind to obtain

directions and drive himself to the nearest local

hospital.  The subsequent medical treatment of record

corroborated the claimant’s testimony.  It was noted at

Summit Medical Center on June 4, 2015, “Patient states: 

got my left thumb crushed between two pieces of

metal....Crush injury from metal plates that had unknown

weight.”  The medical providers at Summit Medical Center

did not report any symptoms of intoxication from alleged

methamphetamine use at the time of the accident.  It was

specifically reported, “Behavior is appropriate for age,

cooperative.”  Likewise, the emergency paramedics did

not report any symptoms of intoxication or other signs

of illegal drug use.  To the contrary, the emergency

medical technicians noted that the claimant was “alert

and oriented,” “pupils equal and reactive.”  The

claimant was administered Fentanyl for complaints of

pain related to his severed left thumb.

The initial medical reports at UAMS beginning

June 4, 2015 corroborated the claimant’s testimony: “Pt

here for crushing injury by metal object (tail gate to

back of truck) to left hand onset 0300 this morning.” 
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The claimant was administered Morphine and Zofran.  Dr.

Kinchen reported “Very bizarre affect” upon examining

the claimant.  Yet the Commission notes that Dr. Kinchen

also reported, “Psychiatric: He has a normal mood and

affect.”  If the claimant indeed exhibited a “bizarre

affect” on the morning of June 4, 2015, such a condition

can easily be related to the post-injury pain

medications administered to the claimant, which included

Fentanyl, Morphine, and Zofran.  There is no probative

evidence demonstrating that the claimant’s alleged

“bizarre affect” was causally related to methamphetamine

use.        

As we have discussed, an Inpatient Record on

June 4, 2015 averred, “Patient states he smoked and

injected ‘go fast’ (methamphetamine) within the last 24

hours - he appears somewhat intoxicated in preop

holding.”  Dr. Wyrick echoed this unsubstantiated

hearsay report, stating, “He admits to doing

methamphetamine within the last 24 hours to the

anesthesiologist.  He seems to be acutely intoxicated in

our estimation related to that.”  It is within the

Commission’s province to weigh all of the medical

evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).  In the present matter, there is no
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probative evidence demonstrating that the claimant was

intoxicated by methamphetamine at the time of the

June 4, 2015 injury.  We note that neither a urine

specimen, blood sample, or hair follicle test was ever 

collected in order to support Dr. Wyrick’s

uncorroborated diagnosis of “Acute methamphetamine use.”

“Presence” of an illegal drug is not required to be

established by a formal scientific test; it may be

established by a preponderance of credible other

evidence.  Weld Rite, Inc. v. Dungan, 2012 Ark. App.

526, 423 S.W.3d 613, citing Flowers v. Norman Oaks

Constr. Co., 341 Ark. 474, 17 S.W.3d 472 (2000).  The

respondents in the present matter cite Jackson v. Smith

Blair, Inc., 2010 Ark. App. 691, 379 S.W.3d 555 to note

the Court’s holding, “Our statute does not require that

the Commission promulgate drug testing procedures or

specify particular types of tests to be used as a

precaution to the presumption; nor has our legislature

required testing that would show a certain level of

illegal drugs, as it has required to invoke the

presumption in DWI case.”  Nevertheless, the Full

Commission and the Court in Jackson relied on the

claimant’s admission of the use of illegal drugs as well

as a hair-follicle sample revealing the presence of same

in the claimant’s system at the time of the alleged
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compensable event.  In the present matter, the evidence

does not demonstrate the presence of any illegal drugs

in the claimant’s system at the time of the June 4, 2015

accidental injury.  The claimant was essentially

determined to be sober while treating at Summit Medical

Center and while being transported to UAMS via

ambulance.  There is no physical evidence of record

corroborating Dr. Wyrick’s diagnosis of acute

methamphetamine use.  The claimant expressly denied

having methamphetamine in his system at the time of the

accident, and there is no substantive evidence of record

contradicting the claimant’s testimony other than

hearsay notes entered at UAMS.  

The Full Commission therefore finds, in accordance

with Ark. Code Ann. §11-9-102(4)(B)(iv)(b)(Repl. 2012),

that the evidence does not demonstrate the presence of

illegal drugs at the time of the June 4, 2015 accidental

injury.  Because the evidence does not demonstrate the

presence of illegal drugs at the time of the compensable

injury, the rebuttable presumption that the injury or

accident was substantially occasioned by the use of

illegal drugs was not created.  See Weld Rite, Inc.,

supra.    

The Full Commission finds that the claimant proved

he sustained a compensable injury in accordance with
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Ark. Code Ann. §11-9-102(4)(A)(Repl. 2012).  The

claimant proved that he sustained an accidental injury

causing physical harm to the body, which injury arose

out of and in the course of employment, required medical

services, and resulted in disability.  The injury was

caused by a specific incident and was identifiable by

time and place of occurrence on June 4, 2015.  The

claimant established a compensable injury by medical

evidence supported by objective findings which included

a crush injury and degloving to the bone.  The presence

of illegal drugs was not established in the present

matter and the rebuttable presumption that the accident

was caused by illegal drugs was not created.  Ark. Code

Ann. §11-9-102(4)(B)(iv)(b)(Repl. 2012).

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained a

compensable injury.  The record currently before us

shows that the claimant has not returned to work since

the June 4, 2015 compensable injury and no treating

physician has opined that the claimant reached the end

of his healing period.  The Full Commission therefore

finds that the claimant proved he was entitled to

temporary total disability benefits beginning June 4,

2015 until a date yet to be determined.  Wheeler Constr.

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822
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(2001).  The claimant proved that the current medical

treatment of record was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).  

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


