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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G606878   

KENT NEWSOM, EMPLOYEE                            C L A I MANT

TRANSCO LEASING, INC., 
EMPLOYER                                RESPONDENT

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED NOVEMBER 6, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JEREMY
SWEARINGEN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 7, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.

3. The claimant has satisfied the burden
of proof, to prove by a preponderance of
the evidence that the injury occurred
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while performing work related services
and consequently, the claim is
compensable and the claimant is entitled
to medical and attorney fees, plus TTD
from the date of September 23rd, 2016,
until a date to be determined.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 7, 2017 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2012).

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for
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legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. § 11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant was performing

employment services on September 18, 2016, when he

injured his left foot, thus awarding benefits for a

compensable injury.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant failed to prove by a preponderance of the

evidence that he was performing employment services at

the time of his September 18, 2016, left foot injury. 

Therefore, the claimant’s left-foot injury would not be

compensable.
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The sole issue in this claim is whether the

claimant was performing employment services at the time

of his September 18, 2016, left foot injury.  The

preponderance of the evidence in this claim shows that

he was not. 

In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment.  Ark. Code Ann. § 11-9-102(4)(A)(I) (Supp.

2009).  A compensable injury does not include an injury

that is inflicted upon the employee at a time when

employment services are not being performed.  Ark. Code

Ann. § 11-9-102(4)(B)(iii)(Supp. 2009).  The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008). 

An employee is performing employment services

when he or she is doing something that is generally

required by his or her employer. Id.; Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  The

Commission uses the same test to determine whether an

employee is performing employment services as we do when

determining whether an employee is acting within the

course and scope of employment.  Jivan v. Econ. Inn &

Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test
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is whether the injury occurred within the time and space

boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly. Id.  In

Conner, 373 Ark. 372, 284 S.W.3d 57, the Court stated

that where it was clear that the injury occurred outside

the time and space boundaries of employment, the

critical inquiry is whether the interests of the

employer were being directly or indirectly advanced by

the employee at the time of the injury.  Moreover, the

issue of whether an employee was performing employment

services within the course of employment depends on the

particular facts and circumstances of each case. Id.

The Court of Appeals has explained that

“[w]hatever ‘employment services’ means must be

determined within the context of individual cases,

employments, and working relationships, not

generalizations made devoid of practical working

conditions.” Honeysuckle v. Stout, 2009 Ark. App. 696,

374 S.W.3d 14 (2009).

In Trezza v. USA Truck Inc., 2014 Ark. App.

555, 445 S.W.3d 521 (2014), a truck driver injured his

right ankle at the appellee-employer’s terminal as he

was stepping out of his truck on his way to the

restroom.  Trezza testified that he parked his truck at
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the terminal, made a change in his logbook from

“driving” to “off-duty,” and got out to go to the

bathroom when he misstepped and/or stumbled, causing his

ankle to “bend over” and him to fall.  Thinking that his

ankle was merely strained, the claimant waited until the

following day to report this incident.  In the meantime,

Trezza stayed in his truck, even sleeping in it

overnight.  Trezza clarified, however, that he was on a

“thirty-four hour restart” during this time, which meant

he was “restarting his clock” for the number of hours he

could drive in a week.  Although Trezza testified that

he was at all times responsible for his truck, he

admitted he was not required nor did he intend to

perform any work-related activity during his off-duty

time.  Further, Trezza’s truck had already been

disconnected from the trailer he had been hauling, and

Trezza had parked his truck at a Mexican restaurant next

door to the terminal.  Furthermore, Trezza testified

that he was not required to sleep in his truck, but that

he did so to save money.

An administrative law judge found that Trezza

was performing employment services at the time of his

ankle injury and awarded benefits.  Upon appeal, the

Full Commission reversed the administrative law judge

finding and denied and dismissed the claim.  The Full
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Commission found that the claimant had changed his

status to off-duty at the time of his accident, he had

completed his employment services for the day, and he

did not intend to perform further employment services

that day.  Thus, the Full Commission found that the

claimant was not doing anything required by his employer

or carrying out the employer’s purpose or advancing the

employer’s interest, directly or indirectly, at the time

of his accident.  Therefore, the Full Commission found

that Trezza was not performing employment services at

the time of his injury. Id.

Rejecting Trezza’s argument that he was

performing a variety of tasks that either directly or

indirectly advanced his employer’s interest at the time

of his accident, i.e., supervising and ensuring the

safety of his truck, the Court of Appeals affirmed the

Full Commission finding that the claimant was not

performing employment services at the time of his injury

causing accident. Id.

While I acknowledge the recent case of USA

Trucks, Inc. v. Jarrell, 2016 Ark. App. 484, 503 S.W.3d

870 (2016), whereby the court affirmed the Commission’s

finding that a truck driver who was injured when he

stepped down from a sleeping berth into a crock pot full

of scalding water suffered a compensable injury, I note
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the following differences between the two (2) cases. 

Whereas Trezza was free to do as he chose during his

off-duty time to include sleep in a hotel rather than

his truck, Jarrell, who was in training, had been

specifically instructed by his trainer to sleep in the

truck.  Furthermore, Jarrell was awakened by his trainer

the following morning and specifically instructed to

perform a pre-trip inspection.  Although Jarrell was

admittedly “off duty” at the time of his accident, the

court found that sleeping in his truck was required of

Jarrell for the employer’s benefit, in that his trainer

advised him that he must sleep in the truck in order for

them to get an early start the next morning.  Moreover,

the court found that Jarrell was not, at the time of his

accident, performing routine personal-grooming tasks as

he would have done upon arising in the morning

regardless of where he slept.  Rather, Jarrell had been

injured after his trainer had awakened him and while

following his trainer’s specific instruction to conduct

a pre-trip inspection of the truck. Id.

Rejecting USA Truck’s argument that what the

claimant was doing “at the moment of his injury”

mandated a reversal in that, even if Jarrell was

following the trainer’s instruction to conduct a pre-
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trip inspection, what he was doing at the time of his

injury was simply getting out of bed, the court stated:

Even under such a narrow inquiry,
Jarrell was performing employment
services at the moment of his
injury. Jarrell was stepping down
from the top bunk, where he had been
required to sleep by his employer,
to initiate employment services
(inspection of the truck) at the
direction of his trainer. While he
was not yet on the clock and could
not yet log any on-duty hours until
he got out of bed and got dressed,
the fact that the injury occurred
while stepping out of bed does not
automatically mean that Jarrell was
“performing personal grooming
related tasks” as described in
Kinnebrew and Cook.[1] Id.

I find the present claim most analogous to

Trezza v. USA Truck Inc., supra.  Here, as in Trezza,

the claimant was logged off of duty, he was not driving

or conducting any type of work-related activity, and he

was, in fact, still in Sleeping-Berth status at the time

of his injury.  Furthermore, the claimant testified

that, but for his injury, his next act would have been

to log in as Off-Duty in order to use the restroom.

Notwithstanding that team drivers are not allowed to

sleep in places other than their truck in order to

ensure that the truck stays moving, and that there are

1 Kinnebrew v. Little John’s Truck, Inc., 66 Ark. App.
90, 989 S.W.2d 541 (1999); Cook v. ABF Freight Sys.,
Inc., 88 Ark. App. 90, 194 S.W.3d 797 (1999).   
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no showers or restroom facilities on the truck, the

claimant testified that DOT regulations require him to

spend ten (10) hours per day in “rest mode,” with at

least eight (8) of those hours spent in the sleeper

berth.  Furthermore, pursuant to DOT regulations, the

claimant is forbidden to perform any work-related

activity while he is in Off-Duty status.  

The claimant explained that team drivers are

allowed to shower and perform other personal tasks

during their thirty (30) minute breaks, as well as

during their two (2) hours of Off-Duty status time

during which they are not required to be in Sleeper-

Berth status.  Moreover, the claimant consistently and

emphatically stated that, not only was he prohibited by

DOT regulations from working during Off-Duty status, he

was, in fact, not performing a work-related activity

when his injury occurred.  Therefore, by his own

admission, the claimant was not performing employment

services at the time of his injury.  Furthermore, the

claimant’s intention to log in as Off-Duty in order to

use the restroom, only to return to Sleeper-Berth status

was by no means advancing the employer’s interests,

either directly or indirectly.  Furthermore, I find that

Wolf’s testimony, while limited in scope, supports this

conclusion.
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While adhering to such strict compliance with

DOT regulations is commendable, it was because of these

very regulations that the claimant was clearly not

performing employment services at the time of his left

ankle injury.  Nor, by his own admission, was he

advancing his employer’s interest in any manner by

attempting to leave the truck while in Off-Duty status

in order to use the restroom.  Because the claimant has

failed to prove that he was performing employment

services at the time of his left ankle injury, he has

failed to prove compensability of this claim. 

Therefore, the opinion of the administrative law judge

should be reversed and this claim denied and dismissed. 

Accordingly, I must dissent from the majority opinion.  

CHRISTOPHER L. PALMER, Commissioner


