
     NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G604331
   
JEANETTE NANCE, EMPLOYEE                         CLAIMANT

VALLEY BEHAVIORAL HEALTH, 
EMPLOYER                    RESPONDENT

ACE AMERICAN INS. CO./ESIS, INC.,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED MARCH 20, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 22, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
August 17, 2016, and contained in a pre-
hearing order filed August 17, 2016, are
hereby accepted as fact.

2. That the claimant has proven by a
preponderance of the evidence that pain
management treatment for her compensable back
injury is reasonable and necessary
medical treatment.



NANCE - G604331 2

3. That the respondent shall request the
Occupational Medicine Clinic to provide a
referral for the claimant’s pain management.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. § 11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.
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DISSENTING OPINION

I respectfully dissent from the majority

opinion affirming and adopting the December 22, 2016,

administrative law judge opinion in this claim.  The

administrative law judge, and now the majority, found

that the claimant proved that pain management treatment

is reasonable and necessary for the treatment of her

compensable back injury.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has reached the end of her healing period for

her compensable back sprain, and she has failed to prove

that additional medical treatment in any form is

reasonably necessary for the treatment of her

compensable injury.

The claimant sustained a compensable injury on

February 11, 2015, when she “slipped and fell out of a

rolling chair” at work.  As a result of this incident,

the claimant underwent contemporaneous medical treatment

for neck and low back pain.  Based on normal objective

medical findings, the claimant was assessed with a

thoracic strain and a lumbar sprain.  Although the

claimant’s neck pain quickly resolved, the claimant’s

right-sided, low back pain persisted.  
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The claimant underwent multiple diagnostic

studies over the course of her medical treatment to

include two lumbar MRI’s, a lumbar CT scan, and a whole

body nuclear bone scan.  Each of these diagnostic

studies yielded normal results with no acute findings. 

In a follow-up medical report dated August 2, 2015,

occupational medicine doctor, Dr. Terry Clark, stated

that it had “been about 6 months” since the onset of the

claimant’s lumbar back pain, and that after time,

physical therapy, medications, and HEP treatment, her

complaints of right-sided lumbar pain had not improved. 

Therefore, Dr. Clark released the claimant from his care

and recommended that she follow-up with a pain-

management physician.

The record shows that the claimant was seen by

neurosurgeon, Dr. Kyle Mangels, with the Oklahoma Spine

and Brain Institute for an independent medical

evaluation after her release by Dr. Clark.  In a report

of that evaluation, Dr. Mangels stated:

We did a CT scan and recent MRI scan
of her lumbar spine. These were
without contrast. The MRI scan looks
completely normal. The upper lumbar
area shows no nerve compression at
all. There is no fracture or (sic)
CT scan. There is no aortic aneurysm
that I can see. The radiologist felt
that the CT scan and MRI scan were
completely normal. These were
reviewed on CD-ROM today. These were
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done recently at my request at
Spark’s Hospital. I reviewed the CT
scan and MRI scan reports from the
radiologist at fusion. These reports
are very comforting. I looked at the
film myself.

 
I spent about 40 minutes with her
today. I am not sure what is causing
the pain.

Dr. Mangels referred the claimant for a bone

scan.  Following this study, Dr. Mangels stated:

Her spine looks negative as far as
the bone scan evidently....Given
that the bone scan is normal with
regards to the spine, I think I am
going to release her from my care at
this point at maximum medical
improvement. The occupational
medicine doctor she saw before
recommended pain management and this
is reasonable, although I am not
sure what a pain management doctor
is going to do for her necessarily.

Dr. Mangels released the claimant at maximum

medical improvement and to unrestricted work duty.

In his December 22, 2016, opinion, the

administrative law judge stated as follows:

The claimant must prove that
treatment with a pain management
doctor is reasonable and necessary
treatment for her compensable back
injury. After review of Dr. Mangels’
November 12, 2015 report, I do not
believe that he was attempting to
make comments in the form of a legal
opinion or statement about the
necessity of the claimant’s
treatment with a pain management
doctor. Instead, he was pointing out
his agreement with Dr. Clark that
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pain management is reasonable. He
did not himself or “necessarily”
know what a doctor specializing in
pain management could offer the
claimant. Much like a doctor who is
a general practitioner might not
him/herself “necessarily” know what
a neurosurgeon might do in the form
of treatment for the same back
problem that the general
practitioner is treating.

I find these comments to be both speculative

and conclusory - neither of which is an acceptable

foundation upon which to base an opinion.  See, Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979)(Conjecture and speculation, even if

plausible, cannot take the place of proof); see also,

Ferren v. Director, Empl. Sec. Dep’t., 59 Ark. App.

213956 S.W.2d 198 (1997).(With regard to Administrative

Law & Procedure, the court provided guidance as to what

constitutes sufficient facts as follows: A satisfactory,

sufficient finding of fact must contain all of the

specific facts relevant to the contested issue or issues

so that the reviewing court may determine whether the

Commission has resolved these issues in conformity with

the law. Likewise, the Commission must find as facts the

basic component elements on which its conclusion is

based. A finding of fact sufficient to permit meaningful

review is a “simple straightforward statement of what

happened.” A conclusory statement that does not detail
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or analyze the facts upon which it is based is not

sufficient.)  Because the administrative law judge based

his interpretation of Dr. Mangels’ medical statements on

his own personal beliefs, I find that we are unable to

conduct a meaningful review of this claim.  

Furthermore, although muscle spasms in the

claimant’s low back were mentioned in Dr. Clark’s

April 15, 2015, clinic note, reasonable minds must agree

that muscle spasms, standing alone, do not automatically

turn a claimant’s subjective complaints into objective

findings sufficient to justify additional medical

treatment.  

Because the claimant’s clinical complaints are

inconsistent with her clinical findings, which have no

objective basis, I find that the claimant has failed to

prove entitlement to any additional medical treatment

for her compensable back sprain, to include pain

management treatment.  Therefore, I dissent from the

majority opinion awarding the claimant pain management

treatment. 

CHRISTOPHER L. PALMER, Commissioner


