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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WESLEY A. COTTRELL,
Attorney at Law, Rogers, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 20, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The proposed stipulations set forth
above are hereby accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that she
suffered a compensable head injury on
July 28, 2016 during the course and
scope of her employment.

4. The claimant has proven by [a
preponderance of the evidence] that the
requested medical treatment is
reasonable and necessary for the
treatment of her compensable head injury
of July 28, 2016.

5. The claimant has also proven by a
preponderance of the evidence that she
is entitled to the appropriate amount of
temporary total disability for the time
in which she suffered a total incapacity
to earn wages.

6. The claimant’s attorney is entitled to
an attorney fee based on the foregoing.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 20,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a work-

related, compensable head injury on July 28, 2016.  In

so finding, the administrative law judge awarded the

claimant reasonably necessary medical benefits and

temporary total disability benefits for those days that

she was unable to work during her brief healing period.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant failed
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to prove by a preponderance of the evidence that she

sustained an employment-related, compensable head injury

on July 28, 2016. 

I. History

          The claimant, who was forty-six (46) years old

at the time of the April 6, 2017, hearing on this claim,

testified that she was an Administrative Assistant for

the respondent-employer’s Vice President of Learning. 

The claimant stated that on the morning of July 28,

2016, she was trying out a new, ergonomic chair to see

if she liked it.  The claimant described the chair as a

yoga ball on a platform.  The claimant stated that as

she reached for a book behind her computer, she

instinctively turned around on the chair and pushed away

from her desk.  Forgetting that the new chair was not on

rollers, the claimant testified that she slid backwards

off of the chair onto the floor.  The claimant stated

that she landed on her bottom and hit the back of her

head on her desk as a result of this incident.  The

claimant denied losing consciousness.  She testified

that she rolled onto her knees, put her head on her

desk, and slowly inched her way to her telephone.  The

claimant then called a co-worker, Lindsey White, whose

office was “just down the hall” from hers for
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assistance.  In turn, White brought Cheryl Wagner to the

claimant’s office, and together they helped the claimant

off the floor and into a regular chair.  Thereafter,

Wagner got the claimant an ice pack and contacted Human

Resources. 

          Human Resources official for the respondent-

employer, Beverly Hill, provided the claimant with a

First Report of Injury form which she filled out and the

claimant signed.  The claimant then emailed her

supervisor to inform him of the incident.  The

claimant’s supervisor was out of town, therefore Ms.

Hill called the campus nurse pursuant to the respondent-

employer’s injury reporting protocol.  The campus nurse

then made an appointment for the claimant at the Mercy

Clinic, which the claimant said was “across the street.” 

The claimant testified that, upon his arrival, her

husband took her to the clinic where she was seen by

APN, Tu Phan.

          A clinic report from Mercy Clinic Bentonville

dated July 28, 2016, reflects that the claimant

presented to the clinic after having fallen off a “yoga

ball chair” and hitting the back of her head.  According

to this report, the claimant was struggling to read

clinic forms; she was experiencing left ear pain,
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pressure, numbness, and tingling, and; she was “shaky.” 

The claimant denied other symptoms.  The claimant’s past

“Problem List” included: low back pain, edema, right leg

pain, rectal bleeding, rapid heart beat, malaise,

fatigue, allergic rhinitis, hyperlipidemia,

hypothyroidism, asthma, obstructive sleep apnea

syndrome, fatty liver, glucose intolerance, and

diverticulosis. In addition to the prior conditions

listed in this medical report, the record reveals that

the claimant also had a history of tinnitus and hearing

loss.  The claimant was diagnosed with a contusion, and

she was released to return to work on April 29, 2016.  

          A follow-up clinic report dated August 1,

2016, reflects that the claimant returned to the clinic

in order to ensure that her “recovery [was] not getting

worse.”  The claimant was seen by Dr. Sitzes on that

date, to whom she reported that she was “experiencing

ringing in her left ear” with eye twitching.  Although

the claimant reported that her “bump” was gone, she

informed Dr. Sitzes that she still experienced pain when

applying pressure to the area of injury and swelling on

the left side of her face.  On August 2, 2016, the

claimant presented to the Mercy Bella Vista clinic for

CT scans of her head and face.  Both scans revealed
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normal findings.  Thereafter, the claimant was diagnosed

with post-concussion syndrome, which included a post-

concussion headache; pressure, hearing loss, and

tinnitus of her left ear; a scalp contusion, and; visual

impairment. 

          On August 3, 2016, the claimant sought Dr.

Sitzes’s permission to see her chiropractor.  The

claimant reported continued ringing in her left ear. 

Further, the claimant reported no change in the pain

associated with her injured area.  Drainage from the

claimant’s left eye was noted at that appointment. 

          An August 10, 2016, medical report reflects

that the claimant was released to modified duty as of

August 15, 2016.  The claimant’s restrictions included a

four-hour work day, reduced workload, fifteen (15)

minutes rest each hour, and extra time to complete

projects.  In addition, the claimant was restricted from

driving.  On August 28, 2016, the claimant’s diagnosis

was only that of a scalp contusion.  At that time, the

claimant was released to full, unrestricted work duty.  

          The claimant testified that she was taken off

of work for “a two full weeks” as a result of her

injury.  Thereafter, she worked four hour shifts with

the above-stated restrictions.  The claimant clarified
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that she attempted unsuccessfully to return to work on

July 29, 2016, pursuant to Nurse Phan’s release.  

          The claimant testified and the record reflects

that she was seen by Dr. Shawn Key at the Better Hearing

and Balance clinic in Bella Vista in August of 2016.1 

The history portion of the report of the claimant’s

initial evaluation with Dr. Key reflects the following:

Heidi Migliori was seen at Better
Hearing and Balance Connection for a
dizziness evaluation on August 17,
2016. She reports a history of
benign paroxysmal positioning
vertigo (BPPV) following a car
accident in 2012, which was treated
using a maneuver. She has not had
any recurrence of symptoms since
that time. She also has history of a
mild, left-unilateral, high-
frequency sensory hearing loss and
bilateral intermittent tinnitus, for
which she has seen Dr. Ragland in
the past. Recently, however, she
reports that she was given a new
yoga ball chair at work, and she
rolled off of it, hitting her head
on her desk with force. This
resulted in a concussion, immediate
pressure at the left tympanic
membrane and constant left-sided
tinnitus upon impact, and subsequent
left facial numbness and symptoms of
dizziness with positional changes,
all for which she was seeing Dr.
Sitzes, who referred her to Dr.
Ragland; however, her appointment
with the ENT is not for another

1 The record establishes that the March 22, 2016, date on
the report of this visit was entered in error and that the
claimant actually presented to Dr. Webb in August of 2016.
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month. She has not been released to
drive, since the incident due to her
dizziness; therefore, her
chiropractor, Dr. Kent Moore,
referred her to us to assess and
treat for BPPV.  

          The results of a thorough examination of the

claimant by Dr. Key, to include an audiogram, implied

that the claimant suffered from mild, unilateral,

sensory hearing loss in her left ear.  In reaching this

conclusion, however. Dr. Key noted that there was

“little room for a significant change from history of a

left-unilateral, mild hearing loss from 2012, despite

his not having access to “those records.”  “However,”

stated Dr. Keys, “the patient reports a change in

tinnitus, post-concussion, which could be due to

swelling around the nerves.”  Dr. Key recommended sound

enrichment therapy for tinnitus reduction/abatement. 

Moreover, Dr. Key opined that the claimant’s BPPV was

“more likely than not a result of the impact to her

head, which resulted in a concussion.”

          The record reveals that the claimant has been

under the treatment and care of a chiropractor, namely

Dr. Kent Moore, since at least April 10, 2013, for,

among other things, intermittent headaches and cervical

adjustments.  The claimant testified that this treatment

was for “routine maintenance adjustments and routine
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massages just to help me feel better as a general whole

person.”  The claimant explained that she has sought

chiropractic treatment over “medical doctors” because

she does not “like to take pills,” and that her

chiropractic treatments make her “feel better without

having to take pills.”  Of this treatment, most notably

was the claimant’s treatment with Dr. Moore from January

2016, through early July 2016, for low back, thoracic,

and cervical spine issues.  Moreover, clinic notes from

June 10, 2016, and July 8, 2016, reflect that the

claimant presented to Dr. Moore for treatment of

“discomfort and or paresthesia” in her “cervical area,

right cervical dorsal area, left cervical dorsal area,

occipital region (headache), thoracic region, lumbar

region, and lumbosacral region.”  According to the

claimant, “this episode began in the last 7 days,” it

was not preceded by any specific cause or event, and the

claimant denied any “new or abnormal bouts of diplopia,

dizziness, drop attacks, disarthria, dysphagia, ataxia

of gait, nausea, numbness, or nystagmus that could

possibly indicate the presence of cerebrovascular

insufficiency.”  Dr. Moore noted objective findings of

“multiple subluxations with spasm, hypomobility,

segmental asymmetry, and end point tenderness” at levels
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C1, 2, 5, and 6; T1, 2, and 3; the claimant’s pelvis,

and; L3-L4.  Dr. Moore diagnosed the claimant with 1)

back spasm, 2) lumbago with sciatica, and 3) segmental

and somatic dysfunction of her pelvic region, rib cage,

cervical, thoracic, and lumbar spine.      

          The claimant testified that her symptoms

following July 28, 2016, included numbness in the left

side of her face, and incessant ringing in her left ear

“from the moment my head hit the desk.”  The claimant

further testified that her “neck was displaced” as a

result of the July 28, 2016, incident, although it did

not necessarily hurt the day of the incident.  The

claimant stated that she resumed her chiropractic

treatment with Dr. Moore following her August, 2016, CT

scans.  A clinic report from Dr. Moore dated August 4,

2016, reflects that the claimant  reported the following

subjective history of injury: 

Fell out of chair one week ago. Hit
head on desk. Diagnosed with
concussion. CT was negative. Some
blurred vision and left hearing
affected. Her MD has her off work
and not driving until he reevaluated
next week. She sought treatment
today complaining of discomfort and
or paresthesia in the following
areas; head (headache) and cervical
regions.

The patient reports no new or
abnormal bouts of diplopia,
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dizziness, drop attacks, disarthria,
dysphagia, ataxia of gait, nausea,
numbness, or nystagmus that could
possibly indicate the development of
cerebrovascular insufficiency.

          Much like her June 10 and July 8, 2016, clinic

notes demonstrate, Dr. Moore’s August 4, 2016, physical

examination of the claimant revealed multiple

subluxations with spasm, hypomobility, segmental

asymmetry, and end point tenderness at “C1-Left, C2-Xl,

T3-XL, T5-Xl, Sacrum-Right and Right Ilium-P1.” 

Furthermore, active trigger points were noted in the

claimant’s subocciptal, cervical musculature, and upper

trapezius regions.  Following several spinal

manipulative procedures, Dr. Moore stated: 

HEIDI’s prognosis is guarded and
uncertain at this time. This means
that there is about a 50% chance the
patient may need long-term
treatment. This prognosis is based
on multiple complicating factors
that will ultimately contribute to a
longer healing process. Heidi
reported feeling better after the
treatment.

          The claimant continued to see Dr. Moore on a

regular basis Upon her return visit of August 8, 2016,

Dr. Moore reported improvement in the claimant’s

condition “by 20% based on the previously documented

subjective improvement and objective improvement in

improved segmental range of motion.”  As of August 16,
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2016, the claimant reported that her symptoms had

improved by 40%.  On August 22, 2016, Dr. Moore reported

that the claimant’s left-ear pressure had “much improved

after treatment by Shawn Key.”  In addition, the

claimant’s “vertigo was clear” and her low back pain and

migraine had reportedly resolved.  On September 6, 2016,

Dr. Moore reported 60% improvement in the claimant’s

condition and he recommended that she return to work in

two (2) weeks.      

          The claimant testified that Dr. Moore referred

her “to the audiologist” (Dr. Key), for treatment of her

vertigo.  According to the claimant, this treatment made

an “amazing difference” with regard to her vertigo. “I

was able to function more fully. I was able to stand up

without feeling like I was going to fall over,” the

claimant stated.  The claimant confessed that she

currently suffers symptoms from non-injury related

conditions only. 

          The claimant testified that she saw Dr. James

Ragland once in 2012 and again in September of 2016. 

The record confirms that Dr. Ragland performed a repeat

audiogram on September 19, 2016.

          Upon cross-examination, the claimant agreed

that she had been involved in two (2) motor vehicle

accidents in 2012.  The claimant stated that she
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sustained whiplash as a result of these accidents, for

which she admittedly underwent a year of chiropractic

treatment with Dr. Moore.  The claimant testified that

she continued to treat with Dr. Moore on her “own

recognizance” after he released her from treatment for

her motor vehicle accident related injuries.

          Although the claimant admitted that she

suffered headaches prior to July 28, 2016, she stated

that they were “rare.”  “There are times when my neck

moves out of place and I feel it move out of place. It

will produce a headache,” the claimant stated.  When

shown medical records confirming that the claimant

treated with Dr. Moore June 10, 2016, and July 8, 2016,

for headache and related symptoms, the claimant

faltered, then stated: 

Apparently, those two items, the
10th - - I called the doctor. I call
Dr. Moore when I feel I need an
adjustment. An adjustment is usually
very helpful to make a headache go
away for me. But in the months prior
I don’t usually get them. In fact, I
haven’t had one for a very, very
long time. In the past - - years
past, I changed my diet in order to
help control my headaches.    

          The claimant admitted that, at the time of the

hearing, she was symptom free.  

          Upon further questioning, the claimant agreed

that in November of 2012, she had an episode of tinnitus
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and hearing loss with dizziness, sleep apnea, and

headaches.  The claimant confirmed that Dr. Ragland

treated her for these symptoms on one occasion.  The

claimant attributed these symptoms to her April 12,

2012, automobile accident.  

          On re-direct, the claimant stated that her

headaches “always resolve themselves” after she sees Dr.

Moore. 

          Executive Assistant to the President of

Northwest Community College, Lindsey White, testified on

behalf of the respondent-employer.  Upon confirming that

the claimant works down the hall from her, White

testified that the claimant called her on the morning of

July 28, 2016, saying that she had fallen and needed

help.  “So Cheryl (Wagner) and I went together and when

we walked in,” stated White, “Heidi had her knees on the

ground and her hands on the back of her head and she

said that she had fallen off of her chair.”  After

inquiring about the claimant’s welfare, White stated

that Cheryl “got her some ice and I stayed there with

her and we stayed probably 5-10 minutes and she told us

that she would be okay until her husband got there.” 

White testified that she and Wagner returned to their

offices and that she called the claimant “a couple of

times” before the claimant’s husband arrived to check on
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her.  White confirmed that she did not witness the

claimant fall.  Further, White did not see any visible

sign of injury to the claimant’s head.  White testified

that the claimant indicated that she had hurt her head,

however.

          Administrative Assistant to the College’s

President, Cheryl Wagner, testified at the April, 2017,

hearing on this claim, as well.  Wagner confirmed that

she and Lindsey White assisted the claimant after an

alleged fall from a yoga chair on July 28, 2016.  More

specifically, Wagner stated:

Yes. That morning Lindsey, who sits
next to me, called. Heidi called
Lindsey and Lindsey told me that
Heidi had fallen and so we went down
there and I went with her. And so we
went into the office, Heidi was - -
had fallen off of this ball and said
that she hit her head and was a
little bit upset. And so we were
just visiting with her and she asked
me if she had a bump on the back of
her head. And so you know, honestly,
I don’t remember if there was. It
was not of any great significance.
And I asked her if we could get some
ice just to put on it in case, you
know, it would start swelling up.
And then I went down just to tell
Bev what had happened.

          Wagner confirmed that she and White were in

the claimant’s office no more than ten (10) minutes

following the claimant’s alleged accident.  Moreover,

Wagner stated that upon examining the claimant’s head
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for cuts or swelling, she saw no visible signs of

injury.  

          Wagner testified that she returned to her

office after they were sure the claimant was okay,

occasionally checking on her before her husband arrived. 

Based upon her observation of the claimant following her

alleged fall, Wagner stated that she “didn’t think much

of it...”.  “Yes, she fell and she bumped her head,”

stated Wagner.  “And yes, it would have hurt, you know.

But other than that, you know, I really didn’t think

much of it,” Wagner added. “I mean, she seemed to be

acting okay.”  On cross-examination, Wagner stated that

the claimant has “real[,] real thick hair,” and she

admitted that she “just kind of moved it” when searching

for an injury. 

II. Discussion

Ark. Code. Ann. §11-9-102(4)(A)(i)(Supp. 2009)

defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
identifiable by time and place of
occurrence[.]
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          A compensable injury must be established by

medical evidence supported by objective findings. Ark.

Code. Ann. §11-9-102(4)(D). “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant. Ark. Code. Ann. §11-9-102(16). 

          The respondent contends that the claimant

failed to prove that she sustained a compensable head

injury on July 28, 2016, in that the record reveals that

the claimant had a long history of unrelated conditions

for which she was under active medical treatment at the

time of her alleged injury, to include headaches.  While

the record does, in fact, show that the claimant suffers

from numerous pre-existing ailments, the claimant’s most

relevant pre-existing condition with regard to this

claim is undoubtedly the claimant’s pre-existing

headaches.  

          The claimant admitted that she suffered a

severe whiplash injury in 2012, as the result of a motor

vehicle accident in April of that year.2  The claimant

further admitted that she underwent a year of medical

treatment for that injury with Dr. Moore.  By her own

admission, the claimant continued to receive periodic

2 Whereas the claimant testified she was involved in two (2)
motor vehicle accident’s in 2012, she appears to attribute her
whiplash injury to her April 12, 2012, motor vehicle accident.  
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cervical adjustments for relief of intermittent

headaches after her release by Dr. Moore.  In fact, the

record reflects that the claimant received treatment

from Dr. Moore for occipital headaches as recently as

April and June of 2016.  

          Nonetheless, the testimony of the claimant’s

co-workers, Lindsey White and Cheryl Wagner, tends to

support the claimant’s assertion that she tumbled

backwards off of a yoga ball chair on the morning of

July 28, 2016, striking the back of her head on the

rounded edge of her desk.  Yet, Wagner testified that

when asked to examine the claimant’s head for injury,

she saw none.  Likewise, Ms. White observed no apparent

injury to the claimant’s scalp or head in the ten (10)

minutes or so that she and Wagner spent with the

claimant after her reported accident. 

          The claimant testified that she experienced

dizziness, headaches, facial numbness and swelling,

ringing in her left ear, and neck displacement following

her July 28, 2016, work-related fall.  The claimant’s

initial medical report, which was taken on the morning

of her alleged accident, reflects that the claimant

reported a headache, left ear tingling, pressure, and

numbness, and trouble reading forms.  The claimant

denied other symptoms, however.  Furthermore, this
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report mentions no bruising, contusion, or laceration to

the claimant’s scalp, and no swelling or spasm. 

Moreover, a CT scan of the claimant’s head taken on

August 2, 2016, was normal and no evidence of brain

injury was noted from this study.  Likewise, a CT scan

of the claimant’s facial bones and sinuses taken on that

same date was unremarkable with no evidence of facial

fracture or other acute injury.  While there is a

mention of a scalp contusion in a report of that date, I

again note that the claimant’s initial evaluation of

July 28, 2016, reflects no such anomaly.

          Finally, clinic notes from Dr. Key reflect

that the claimant reported a history of benign

paroxysmal positioning vertigo (BPPV) following a car

accident in April of 2012, for which she received

medical/chiropractic treatment.  Although the claimant

denied any reoccurrence of symptoms following her

release from treatment pursuant to that accident, Dr.

Key further reported that the claimant also had history

of a mild, left-unilateral, high-frequency sensory

hearing loss and bilateral intermittent tinnitus, for

which she had seen Dr. Ragland in the past.  

          As compared to her symptoms of 2012-2013, the

claimant’s reported symptoms from her alleged July 28,

2016, work-related injury were strikingly similar.  For
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example, clinic notes from June 10, 2016, and July 8,

2016, reflect that the claimant presented to Dr. Moore

for treatment of “discomfort and or paresthesia” in,

among other places, her right and left cervical dorsal

areas.  The claimant also suffered from an occipital

headache.  According to the claimant, “this episode” did

not result from any specific incident or cause, and it

began a week earlier.  On August 4, 2016, or six (6)

days following the claimant’s July 28, 2016, accident,

the claimant presented to Dr. Moore again with

discomfort and paresthesia in her cervical regions and a

headache. 

          Furthermore, the claimant testified that, as

of the April 2017 hearing, she suffered no residual

symptoms from her July 28, 2016, fall from a yoga chair. 

By her own admission, this is consistent with the

claimant’s past flare-ups of cervical symptoms, to

include headaches.  More specifically, the claimant 

testified that she calls Dr. Moore when she feels she

needs a cervical adjustment.  The claimant stated that

these adjustments are “usually very helpful to make a

headache go away for me.”

          In conclusion, the claimant has presented no

medical evidence supported by objective findings that

her symptoms following a reported fall from a yoga chair
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on July 28, 2016, were anything other than a

continuation of a long history of intermittent flare-ups

resultant from a motor vehicle accident in 2012. 

Although the claimant complained of a bump on her head

as a result of her July 28, 2016, fall from a yoga

chair, none of her co-workers observed physical signs of

injury as a result of this incident, nor was any scalp

or head injury noted at her initial medical appointment

that same morning.  Furthermore, diagnostic studies

conducted after the claimant’s July 28, 2016, fall

showed no irregularities or other evidence of an acute

injury to the claimant’s head, brain, or face.  Finally,

notwithstanding that the claimant was said to have

sustained a concussion, there is no conclusive medical

evidence that she actually suffered a concussion as a

result of her fall from the yoga ball chair.

          Based upon the above and foregoing, I find

that the claimant  has failed to prove that she

sustained a compensable head injury on July 28, 2016, as

a result of falling backwards off of a yoga ball chair. 

Rather, the testimony of credible witnesses support the

claimant’s contention that she fell out of her chair and

may very well have bumped her head.  However, the list

of proposed “new” injuries in this claim are consistent
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with those pre-dating the date of the claimant’s present

injury. 

          The preponderance of the evidence in this

claim demonstrates that it is more likely than not that

the claimant suffered, at most, a temporary exacerbation

of a preexisting condition as a result of a fall from a

yoga chair on July 28, 2016.  Accordingly, for the

reasons set forth above, I must dissent from the

majority opinion.

                  

                                                        
          CHRISTOPHER L. PALMER, Commissioner


