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Claimant represented by the HONORABLE MARK J. FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 1 represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed, in part;
Reversed, in part.  

OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on June 14, 2017. The

Administrative Law Judge found that the claimant failed

to prove by a preponderance of the evidence that she is

permanently totally disabled as a result of her
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compensable injury.  Additionally, the Administrative

Law Judge found that the claimant has failed to prove by

a preponderance of the evidence that she is entitled to

any permanent benefits for wage loss in excess of her

12% impairment rating.  After our de novo review of the

entire record, the Full Commission finds that the

claimant failed to prove by a preponderance of the

evidence that she is permanently totally disabled as a

result of her compensable injury, affirming the decision

of the Administrative Law Judge.  However, the Full

Commission finds that the claimant proved by a

preponderance of the evidence that she is entitled to

wage-loss disability benefits of six percent (6%),

reversing the decision of the Administrative Law Judge.

I. HISTORY

The claimant is 73 years old with a high

school diploma.  The claimant worked as a crew member

for the respondent-employer.  On October 8, 2011 the

claimant suffered a compensable injury to her right

shoulder when she tripped and fell.  The parties

stipulated that the claimant suffered a compensable

right shoulder injury.

The claimant was initially treated at the
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Eureka Springs Hospital on October 8, 2011.  The

claimant was next treated by Dr. Konstantin Berestnev on

October 10, 2011.  Dr. Berestnev diagnosed the claimant

with bilateral shoulder pain, prescribed medication and

exercises and released the claimant to return to work

with the restriction of lifting no more than five

pounds.

Dr. Berestnev ordered an MRI of the claimant’s

right shoulder on November 17, 2011 which the claimant

underwent on November 28, 2011.  The MRI revealed the

following:

IMPRESSIONS:

1.  Marrow edema/bone
contusions, hypertrophic
changes and effusion at
the acromioclavicular
joint causing reduction of
the subacromial space and
possible impingement-
recommend clinical
correlation.
2.  Mild-moderate
subacromial/subdeltoid and
subscapularis bursitis. 
Mild shoulder joint
effusion
3.  Partial tear/strain of
distal subscapularis
tendon
4.  Supraspinatus
tendinosis.
5.  SLAP type I tear of
superior labrum
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Dr. Andrew Heinzelmann saw the claimant on

December 15, 2011 and placed the claimant under work

restrictions with “no overhead lifting and no lifting

greater than 5 pounds below shoulder level”.  On May 8,

2012, Dr. Jeff Johnson placed the claimant at maximum

medical improvement with a 0% impairment rating. 

Dr. Heinzelmann’s May 24, 2012 medical records

noted the following plan:

PLAN:  At this point, I
believe the patient has
reached maximum medical
improvement.  We will get
an impairment rating in
the right shoulder.  With
regard to work, I feel at
this point she would
benefit from a functional
capacity examination with
validity testing to
determine her work status
and/or restrictions with
regard to her right
shoulder.  I explained
that to her, and this will
end her Worker’s
Compensation case. ...

The claimant underwent a functional capacity

evaluation on June 29, 2012 which yielded unreliable

results.  By letter dated July 20, 2012, Dr. Heinzelmann

addressed the claimant’s impairment rating as follows:

This is an impairment
rating.  An impairment



     MCKINNEY-FOSTER - G108702 5

rating was done on
06/12/2012.  She has
regional impairment of 20%
in regard to her upper
extremity right shoulder,
which equates to a 12%
impairment from [sic] the
whole person.  This is
according to the
Guidelines of Permanent
Impairment.

The claimant returned to Dr. Heinzelmann on

September 10, 2013 complaining of right shoulder pain. 

Dr. Heinzelmann treated the claimant with a topical

creme.

II. ADJUDICATION

Pursuant to Ark. Code Ann. §11-9-519(e)(1)

(Repl. 2002), "permanent total disability means

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or

other employment."  The burden of proof is on the

employee to prove inability to earn any meaningful wages

in the same or other employment. A.C.A. §11-9-519(e)(2). 

Permanent total disability shall be determined in

accordance with the facts. Ark. Code Ann. §11-9-519©.

Ark. Code Ann. §11-9-522 provides in pertinent

part:

(b)(1) In considering
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claims for permanent
partial disability
benefits in excess of the
employee’s percentage of
permanent physical
impairment, the Workers’
Compensation Commission
may take into account, in
addition to the percentage
of permanent physical
impairment, such factors
as the employee’s age,
education, work
experience, and other
matters reasonably
expected to affect his or
her future earning
capacity.

When a claimant has been assigned an

anatomical impairment rating to the body as a whole, the

Commission has the authority to increase the disability

rating, and it can find a claimant totally and

permanently disabled based upon wage loss factors. 

Milton v. K-Tops Plastic Mfg. Co., 2012 Ark. App. 175,

392 S.W.3d 364 (Ark. App. 2012).  The wage loss factor

is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Id.  The

Commission is charged with the duty of determining

disability based upon a consideration of medical

evidence and other matters affecting wage loss, such as

the claimant’s age, education, and work experience.  Id. 
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In considering factors that may affect an employee’s

future earning capacity, the court considers the

claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes our assessment

of the claimant’s loss of earning capacity.  Id.

To be entitled to any wage-loss disability

benefit in excess of permanent-physical impairment, a

claimant must first prove, by a preponderance of the

evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-

mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d

882 (2000).  Objective and measurable physical or mental

findings, which are necessary to support a determination

of “physical impairment” or anatomical disability, are

not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).  Other matters to be

considered are motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  The Commission may use its
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own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982).

The claimant testified that after sustaining

her compensable right shoulder injury, she worked for

two additional employers, an ice cream store and Eureka

Springs School District.  While working for the Eureka

Springs School District, accommodations were made for

the claimant’s restrictions.  The claimant admitted that

she discussed with Dr. Heinzelmann returning to work on

a part-time basis for the Eureka Springs School

District.  Also, the claimant testified that she

received unemployment benefits where she signed a slip

saying she was ready, willing and able to work.  In

addition, the claimant offered testimony that she was

able to drive, vacuum, do light dusting and mopping with

a Swiffer, and load a dishwasher.  The evidence

preponderates that the claimant is able to earn

meaningful wages.  Therefore, the Full Commission finds

that the claimant has failed to establish by a

preponderance of the evidence that she is entitled to
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permanent total disability benefits.

The record does, however, support a finding

that the claimant is entitled to wage-loss benefits. 

The claimant is seventy-three years old with a high

school education.  The claimant has worked as a ward

clerk at a medical center; a cashier/salesperson at

Payless Shoes; a bookkeeper; a dishwasher; a substitute

teacher; in a school cafeteria; as a crew member at

McDonald’s; and at an ice cream store.  The claimant

also worked in an assisted living facility calling bingo

numbers for the patients, making sure patients got their

meals, and waking the patients. 

The claimant testified that she has constant

pain in her right shoulder.  According to the claimant

her pain level is never under 5.  In addition, the

limitations given by Dr. Heinzelmann, i.e., no overhead

lifting and no lifting greater than 5 pounds below

shoulder level, were never removed.  Also, the claimant

was given a 12% permanent impairment rating.

Based on the aforementioned, the Full

Commission finds that the claimant’s future earning

capacity has been affected by her compensable injury. 

Therefore, we find that the claimant is entitled to a
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six percent (6%) wage-loss benefit.

III. Conclusion

Based on our de novo review of the entire

record, the Full Commission finds that the claimant

failed to prove that she is entitled to permanent total

disability benefits.  The Full Commission also finds

that the claimant proved her entitlement to a six

percent (6%) wage-loss benefit in accordance with Ark.

Code Ann. §11-9-522(b)(1).  For prevailing on a

controverted claim, claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code

Ann. §11-9-715 (Repl. 2012). For prevailing on appeal to

the Full Commission, the claimant’s attorney is entitled

to a fee of five hundred dollars ($500.00) pursuant to

Ark. Code Ann. §11-9-715(b).

IT IS SO ORDERED.

 
                    ___________________________________
                     SCOTTY DALE DOUTHIT, Chairman

      ___________________________________
           PHILIP A. HOOD, Commissioner

Commissioner Palmer Dissents.

DISSENTING OPINION

I respectfully dissent from the majority
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opinion finding that the claimant is entitled to six

percent (6%) wage-loss in excess of her twelve percent

(12%) permanent physical impairment rating.

It is undisputed that the claimant suffered a

right shoulder injury as a result of a work-related fall

on October 8, 2011.  The claimant reached the end of her

healing period for this injury on July 20, 2012, and was

assigned twelve percent (12%) whole body impairment,

which Respondents No. 1 accepted.  At the time of the

May 17, 2017, hearing on this claim, the claimant was

seventy-three (73) years old, she had a high school

diploma, and she had a varied work history to include

nurse’s aide, ward clerk, cashier, sales associate,

dishwasher, head bookkeeper, and pastor.  The claimant

worked as a substitute teacher and cafeteria worker for

the Eureka Springs School District before coming to work

for the respondent-employer.

The claimant returned to work for the

respondent-employer following her injury working one to

two days per week.  The claimant left her employment

with the respondent-employer on February 25, 2012.  The

claimant also worked post-injury for the Eureka Springs

School District serving lunches, preparing food, and
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washing dishes.  The claimant eventually left this

employment due to health reasons unrelated to her

injury.  In addition, the claimant worked at Holly House

Assisted Living center taking temperatures and blood

pressures, calling out Bingo numbers, ensuring patients

got their meals and got out of their beds, and preparing

sandwiches.  The claimant worked for two (2) ice cream

stores post-injury, as well.  The claimant’s hourly wage

at the time of her compensable injury was $7.25.  After

her compensable injury, her wages ranged from $7.25 to

$10.00 per hour.

On June 29, 2012, the claimant underwent a

functional capacity evaluation during which she gave

“less than full physical effort” and raised

“considerable question regarding the accuracy” of her

subjective reports of pain.  The claimant’s unreliable

effort prevented the test evaluator from determining the

claimant’s actual physical abilities and restrictions. 

Following this evaluation, the claimant returned to her

treating physician, Dr. Heinzelmann, who failed to

assign her permanent work restrictions. 

Our workers’ compensation law concerning wage-

loss benefits states without equivocation that so long
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as an employee, subsequent to his or her injury, has

returned to work, has obtained other employment, or has

a bona fide and reasonably obtainable offer to be

employed at wages equal to or greater than his average

weekly wage at the time of the accident, he or she shall

not be entitled to permanent partial disability

benefits/wage-loss in excess of the percentage of

permanent physical impairment established by a

preponderance of the medical testimony and evidence. 

See, Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  

It is abundantly clear that the claimant

returned to work following her October 8, 2011,

compensable injury, at times making more money per hour

than she made prior to her injury.  Although the

claimant’s conduct during her functional capacity

evaluation casts dispersion on her credibility, which,

under different circumstances would impede our

assessment of wage-loss benefits in this claim, the fact

that the claimant returned to work earning the same or

more wages following her compensable injury, standing

alone, precludes her from receiving wage-loss benefits. 

Therefore, I dissent from the majority opinion awarding

the claimant six percent (6%) wage-loss in excess of her
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anatomical impairment rating.

      
      CHRISTOPHER L. PALMER, Commissioner  


