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OPINION FILED OCTOBER 26, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 1 represented by the HONORABLE WHITNEY B.
JAMES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 12, 2017. In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The stipulations agreed to by the
parties at a pre-hearing conference
conducted on November 9, 2016 and
contained in a pre-hearing order filed
that same date are hereby accepted as
fact.

2. The parties’ stipulation that Dr.
Blankenship assigned claimant an
additional 3% impairment rating
following her most recent surgery and
that payment of that rating has been
accepted by respondent #1 is also hereby
accepted as fact.

3. Claimant has met her burden of proving
by a preponderance of the evidence that
she is permanently totally disabled as a
result of her compensable injury.

4. Respondent #1 has controverted
claimant’s entitlement to permanent
total disability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 12,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that she is totally and

permanently disabled as a result of her April 30, 2007,

back injury.  My carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove that she is permanently and totally

disabled as a result of her 2007 back injury.  
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II. ANALYSIS

          Permanent total disability means inability,

because of a compensable injury or an occupational

disease, to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. §11-9-519(E)(1)(Repl.

2002).  The claimant has the burden of proving that she

is unable to earn meaningful wages.  Ark. Code Ann. §11-

9-519(E)(2).  Attendant factors relevant to whether a

claimant is unable to earn any meaningful wages include

medical evidence, age, education, experience and other

circumstances reasonably related to a claimant’s earning

power. Rutherford v. Mid-Delta Community Servs., Inc.,

102 Ark. App. 317, 285 S.W.3d 248 (2008). 

          The record reveals that the claimant filed her

first claim alleging that she was permanently and

totally disabled as a result of her April 30, 2007, low

back injury after Dr. Raben assigned her a permanent

physical impairment rating in March of 2010.  Although

the claimant testified that her condition began to

deteriorate after her surgeries in 2009, the Commission

denied the claimant permanent and total disability

benefits at that time, awarding the claimant sixty (60)

percent wage-loss instead.  Neither party appealed that

finding.  
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          The claimant continued to complain of back

pain subsequent to her previous claim.  On July 21,

2014, Dr. Blankenship noted that the claimant suffered

from instability at levels L2 through L4 of her lumbar

spine, which he attributed directly to the claimant’s

2007 compensable injury.  On December 16, 2014, Dr.

Blankenship performed a third surgical procedure on the

claimant’s lumbar spine to include a fusion. 

Thereafter, the parties agreed that the claimant

sustained an additional three percent (3%) permanent

physical impairment to the body as a whole in addition

to the fifteen percent (15%) originally assigned by Dr.

Raben.

          The claimant claims that her condition

continued to deteriorate after her third surgery to the

point that she is no longer physically able to perform

any type of employment.  In his April 12, 2017, opinion,

an administrative law judge agreed.  However, other than

an additional surgical procedure for the purpose of

adding more stability to the claimant’s lumbar spine,

the claimant has failed to produce credible evidence of

a change in her physical condition that would merit a

modification of her prior ward of wage-loss from sixty

percent (60%) to permanent and total.  Rather, on April

28, 20l6, Dr. Blankenship opined that the claimant
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suffered from muscle pain originating from her SI joint

as opposed to her lumbar condition, which had, by then,

stabilized.  This conclusion is supported by Dr.

Blankenship’s declaration on that date that no further

consideration of surgical treatment of the claimant’s

lumbar spine was needed.

          Moreover, claimant admitted that she uses her

tablet to post on her Facebook account; she travels to

Dallas twice a year to visit her son and his children,

and; she occasionally cooks, vacuums, and vacations,

including a cruise subsequent to her third surgery.  

          Although the claimant only attended public

school through the tenth grade, she went on to get her

GED, she has extensive clerical experience, she has

managerial experience.  Furthermore, the claimant held

part ownership in her family’s grocery store at one

time, which clearly required cognitive skills beyond

that of the uneducated individual with few, if any,

transferable skills and extremely limited employment

options. 

          Although the claimant alleges that she had

once entertained the idea of returning to work following

her compensable back injury, she made no attempt to

pursue employment of any kind at any time.  Therefore,

while the claimant alleges that her “employment options
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are limited” by her pain, she has failed to provide

proof that she is totally unemployable.  This, combined

with the claimant’s failure to seek vocational

rehabilitation of any type, impedes our full assessment

of the claimant’s true earning loss. See generally,

Nicholas v. Hempstead Co. Mem. Hospital, 9 Ark. App.

261, 658 S.W.2d 408 (1983).  

          Moreover, Dr. Blankenship offered no opinion

regarding the claimant’s ability to return to work. 

Therefore, the Commission would have to resort to

speculation and conjecture in order to assume that the

claimant was rendered totally unable to work.  It is

well-settled that conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

          The claimant contends that her condition has

now deteriorated to the point that she is permanently

and totally disabled.  However, the claimant’s most

recent MRI study does not support that contention. 

Rather, a repeat MRI study conducted after the

claimant’s third surgery showed “good neural

decompression without complications.”  Other than the
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claimant’s own self-serving testimony regarding her

level of functioning, the claimant has offered no

credible proof that she is unable to work in any

capacity as a result of her 2007 compensable injury. 

Therefore, I credit the objective diagnostic evidence in

this claim showing that the claimant’s third surgery was

successful in alleviating her spinal instability. 

          In her brief to the Full Commission, the

claimant actually provided a reasonable explanation for

any worsening of her physical functioning:

McFee is a sixty-six (66) year old
woman. At that age she is not young
with decades of productive work
years ahead of her, and her
employment options are limited. Her
physical [] are very
restrictive....McFee was on social
security disability benefits which
now (because of her age) have turned
into retirement benefits. Her age
greatly limits her options for
retraining and for being hired with
her chronic pain.

Ark. Code Ann. §11-9-102(4)(F)(ii)(b) provides that

if any compensable injury combines with a pre-existing

disease or condition or the natural process of aging to

cause or prolong disability or a need for treatment,

permanent benefits shall be payable for the resultant

condition only if the compensable injury is the major

cause (more than 50%) of the permanent disability or

need for treatment [emphasis added].  Here, an MRI of
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the claimant’s lumbar spine taken after her third

surgery showed that procedure was successful in

stabilizing her lumbar spine, thus it improved her

compensable condition.  In addition, Dr. Blankenship

opined that any post-surgical symptoms the claimant

allegedly suffers are most likely the result of muscle

pain associated with her SI joint as opposed to lumbar

pathology.  By her own admission, the claimant

attributes her current level of physical dysfunction to

her age more than anything else, in that she clearly

states that her age “greatly limits” her options for

retraining and employment. 

          Based upon the above and foregoing, the

claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled as

a result of her 2007, lumbar injury.  Accordingly, I

must dissent from the majority opinion.  

                  
                                                        

          CHRISTOPHER L. PALMER, Commissioner


