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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G400752

DIANE C. MARTIN,
EMPLOYEE                         CLAIMANT

ACCENTS SALON & SPA,
EMPLOYER   RESPONDENT 

STATE FARM INSURANCE COMPANIES,
INSURANCE CARRIER/TPA           RESPONDENT
 
     

OPINION FILED NOVEMBER 3, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed June 13, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The proposed stipulations set forth
above are accepted as fact.
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3. The claimant has failed to prove by a
preponderance of the evidence that she
is entitled to an 8% anatomical
impairment rating related to her
admittedly compensable cervical spine
injury. However, the Commission may
assign what it believes to be the
correct impairment rating. Here, the
claimant has proven by the same standard
that she is entitled to a 6% anatomical
impairment rating for the admittedly
compensable injury to her cervical
spine.

4. The claimant has proven by a
preponderance of the evidence that the
left shoulder surgery recommended by Dr.
Arnold is reasonable and necessary for
the treatment of her admittedly
compensable left shoulder injury of
January 17, 2014.

5. The claimant’s attorney is entitled to
the appropriate attorney fee based on
the above findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the June 13,

2017, decision of the Administrative Law Judge,
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including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that she sustained six

percent (6%) permanent physical impairment as a result

of her January 17, 2014, compensable injury, and that

she is entitled to medical treatment for her left

shoulder in the form of surgery by Dr. Arnold.
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          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

she is entitled to six percent (6%) permanent physical

impairment as assigned by an administrative law judge

for her cervical injury.  Furthermore, the claimant has

failed to prove that shoulder surgery as recommended by

Dr. Arnold is reasonably necessary for the treatment of

her compensable injury. 

          Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment. 

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use.

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994).  

          Physical impairments occur when an anatomical

or physiological abnormality permanently limits the

ability of the worker to effectively use part of the

body or the body as a whole.  Consequently, an injured
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worker must prove that the work-related injury resulted

in a physical abnormality which limits the ability of

the worker to effectively use part of the body or the

body as a whole.  In considering such claims, the

Commission must first determine whether the evidence

shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker. Crow, supra.

          Ark. Code Ann. §11-9-704(c)(1) (Supp. 2009)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. §11-9-102(16)(A)(i)(Supp. 2009).  The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment.  Ark. Code Ann. §11-

9-102(16)(A)(ii)(a).  Furthermore, for the purpose of

making physical or anatomical impairment ratings to the

spine, straight-leg raising tests or range-of-motion

tests shall not be considered objective findings.  Ark.

Code Ann. §11-9-102(16)(A)(ii)(b).  With regard to the

medical findings other than those which are specifically

precluded from being considered objective, a medical
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finding may be considered objective only if it is the

result of a diagnostic procedure which does not come

under the voluntary control of the patient.  Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998).

          In hand-written notes scribbled on the bottom

of correspondence dated June 1, 2015, Dr. Katz indicated

that the claimant’s cervical spine condition was

probably due to a “pre-existing degenerative process

that may have been aggravated.”1  Without further

explanation, Dr. Katz assigned the claimant eight

percent (8%) permanent physical impairment for her

cervical spine.  In her June 13, 2017, opinion, an

administrative law judge reduced that rating to six

percent (6%). 

          In contradiction to over two hundred (200)

pages of medical reports dating back to 2001, the

claimant consistently testified - - insisted, in fact -

- that she was never treated for neck or shoulder pain

prior to January of 2014.  Yet, a September 19, 2011,

clinic report clearly reflects that the claimant

presented to Dr. Emerson with, among other things, left

1 Again, this handwriting was not authenticated to be that
of Dr. Katz.
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shoulder and neck pain that she rated as nine (9) on a

scale of ten (10).  Furthermore, by December 17, 2012,

Dr. Emerson opined that the claimant was essentially

totally disabled due to spine problems, and she

restricted the claimant from lifting anything heavier

than a coffee cup.  When presented with these medical

reports, the claimant “could not recall” much of her

prior treatment, even accusing her primary care

physician, Dr. Emerson, of making erroneous statements

in her reports.  

          Furthermore, included in the medications

prescribed to the claimant over the span of fourteen

(14) years for, among other things, her cervical and her

lumbar spine pathology were alprazolam, diazepam,

cyclobenzaprine, hydrocodone, oxycodone, and oxycontin,

which is well-known to be among the strongest narcotic

pain relievers available.  The claimant attempted to

attribute her need for strong narcotic medications to

her bad ankles.  While the claimant’s medical records

reflect that the claimant, in fact, broke one of her

ankles, the fact that she complained to Dr. Emerson of

excruciating left shoulder pain for which she was

prescribed narcotic pain medication just one year prior

to her 2014 slip-and-fall accident cannot be
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disregarded.  Moreover, just four (4) days prior to her

2014 slip-and-fall accident, the claimant requested that

Dr. Emerson prescribe her oxycontin, which she attempted

to explain was part of her effort to wean herself off of

narcotic pain medications.  It was at that time that the

claimant’s co-workers expressed concern about her

narcotic use while at work, which the claimant also

denied recalling.  Furthermore, medical professionals

noted on the day of the claimant’s 2014 accident that

her neck and back pain were “chronic” in etiology.  The

claimant reluctantly agreed that, by definition, chronic

pain denotes constant, continuing, longstanding pain. 

          It is well-settled that questions concerning

the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of

the Commission. Powers v. City of Fayetteville, 97 Ark.

App 251, 248 S.W.3d 516 (2007). When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts. Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007). 

Moreover, when medical opinions conflict, the Commission

may resolve the conflict based on the record as a whole

and reach the result consistent with reason, justice and
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common sense.  Barksdale Lumber v. McAnally, 262 Ark.

379, 557 S.W.2d 868 (1977).

          Due to consistent inconsistencies in the

claimant’s testimony, combined with her poor

recollection of events that could negatively impact the

outcome of her claim, the claimant has proven herself to

be an unreliable witness.  Relying, therefore, on the

medical evidence in this claim, I find that the claimant

has failed to prove that she sustained any permanent

physical impairment as a result of her neck injury. 

Rather, the preponderance of the credible evidence in

this claim demonstrates that the claimant had long-

standing, degenerative pathology in her neck for which

she was previously treated with narcotic pain

medications.  This conclusion is supported by the

opinions of Dr. Steven Cathey and Dr. Charles Pearce,

whose testimony I credit over that of the claimant’s

primary care physician.  I also credit the opinions of

Drs. Cathey and Pearce over Dr. Katz’s opinion of

causation, in that it is vague and ambiguous. 

Therefore, Dr. Katz’s opinion fails to meet our

statutory requirements for medical opinions regarding

permanent impairment as cited above.
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          While I acknowledge that the administrative

law judge based the claimant’s impairment rating on a

cervical disc herniation, I am not unmindful that this

finding constitutes an objective medical finding upon

which a rating can be based.  However, due to the

confusion surrounding the medical reports submitted by

the claimant from her extensive treatment with Dr.

Emerson, I find it more likely than not that the

claimant’s cervical disc herniation pre-dated her 2014

injury.  In this, I find Dr. Cathey’s opinion that the

claimant’s February 7, 2014, MRI’s revealed age-related,

degenerative changes in both her cervical and lumbar

spines with no evidence of acute injury to be

controlling.  Given that the claimant’s fall may have,

indeed, “aggravated” the claimant’s pre-existing

cervical condition, I do not find that this was an

aggravation in the sense that it was a new injury. 

Rather, I find that any cervical symptoms that arose out

of the claimant’s January 17, 2014, accident was just

another in a long series of temporary exacerbations of a

pre-existing condition.  

          With regard to the claimant’s left shoulder

pathology, the medical records reveal that the claimant

suffered from a long history of left-shoulder-related
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symptoms.  In fact, a year prior to the claimant’s

January 17, 2014, accident, she indicated to Dr. Emerson

that her left-shoulder pain was essentially

debilitating, and she insisted on being given strong

pain medication for it.  This evidence is consistent

with Dr. Pearce’s opinion that the claimant’s “labral

pathology” was “likely degenerative in nature and not

work-related” in that the only left shoulder injury he

could reasonably attribute to the claimant’s January,

2014, work-related accident was “possible non-displaced

fracture/bone bruising.”  Adding that his opinion

concerning the claimant’s left shoulder was stated

within a reasonable degree of medical certainty, Dr.

Pearce found that the claimant had reached the end of

her healing period for her left shoulder injury and that

no further medical treatment was indicated.  This is

consistent with Dr. Doughtery’s May 18, 2015, opinion

that the claimant’s left-shoulder condition had

plateaued.  

          Notwithstanding that Dr. Doughtery concluded

that the claimant’s torn left-shoulder labrum may

require surgery, I assign more weight to Dr. Pearce’s

opinion over any other that this condition was, more

likely than not, pre-existing.  This includes Dr.
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Arnold’s opinion that the claimant’s left-shoulder

pathology was directly related to her 2014 slip-and-fall

accident.  Since the claimant’s torn labrum is unrelated

to the her left-shoulder injury, which by all credible

accounts was bruising and a non-displaced fracture that

has already healed, if the claimant does require

surgical repair of her torn left labrum, liability for

that surgery would not fall on the respondent.  

          I find the opinions of Drs. Cathey and Pearce

controlling in this claim.  Therefore, I find that the

claimant has failed to prove that she sustained

permanent physical impairment to her cervical spine as a

result of her January 17, 2014, slip-and-fall accident,

nor has she proven that the shoulder surgery recommended

by Dr. Arnold is reasonably necessary for the treatment

of her compensable shoulder injury.  Accordingly, I must

dissent from the majority opinion.  

                  
                                                        

                        CHRISTOPHER L. PALMER, Commissioner


