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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed August 10, 2016.  The

administrative law judge found that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury.  The administrative law judge

awarded medical treatment and temporary total disability

benefits.  After reviewing the entire record de novo,

the Full Commission affirms the administrative law

judge’s finding that the claimant proved he sustained a
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compensable injury.  The Full Commission finds that the

medical treatment of record following the compensable

injury was reasonably necessary.  We find that the

claimant proved he was entitled to temporary total

disability benefits from November 23, 2015 until

April 28, 2016.     

I.  HISTORY

The record indicates that Kevin Morgan, now age 45,

sought medical treatment in February 1998 for complaints

of lumbar pain after shoveling dirt.  The claimant was

diagnosed with “Acute lumbar strain.  HX chronic back

trouble.”  The claimant complained of back and neck pain

following a motor vehicle accident in January 2006.  A

physician’s impression was “MVA - Strain C-spine.”

The claimant testified that he became employed with

the respondents in about February 2015.  On May 12,

2015, the claimant signed a Medical Examination Report

For Commercial Driver Fitness Determination.  The Health

History provided by the claimant on the Medical

Examination Report indicated, among other things, that

the claimant had not sustained an injury in the last

five years, and that the claimant did not suffer from

“Chronic low back pain.”    
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The parties initially stipulated that the claimant

“sustained a compensable injury to his left hip, lower

extremity, and back” on November 7, 2015.  The claimant

testified on direct examination:

Q.  Will you briefly explain how your accident
occurred on that day?

A.  Yes.  I was making a delivery at a Wal-
Mart store in Monticello, Arkansas....I pulled
around to the back of the store and backed
into their unloading dock and I got out of the
truck and was going to the vendor’s door....I
walked up to the vendor’s door and I noticed
their doorbell wasn’t working....I left my
phone in the truck, so I turned around and was
walking back to the truck to get my phone out
of the truck and it was dark outside and I
walked right into a blue ship pallet laying on
the ground and fell on both knees, both hands
into the asphalt....

Q.  Did you at some point report it to anybody
in a supervisory position at Marten Transport?

A.  Yes, I called - all we had is dispatch.

Q.  When did you report it to dispatch?

A.  Like 10 minutes after it happened....I
told them I needed to go to a doctor and they
told me that I needed to get that truck back
to Clarksville and not leave it there....

Q.  Did you get the truck back to Clarksville?

A.  Yes.  

Q.  Did you at some point receive medical
attention in regards to your accident?

A.  Yes, as soon as I got back to Clarksville.
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According to the record, the claimant treated at

Johnson Regional Medical Center on November 8, 2015.  An

emergency room physician signed a note on November 8,

2015 indicating that the claimant “Can return to work on

11/9/15 - No restrictions.”

The claimant testified that he returned to work for

the respondents for “four or five hours.”  The

claimant’s testimony indicated that he drove a shipment

for the respondents to Morrilton and Clinton, Arkansas. 

The claimant’s testimony indicated that the respondent-

employer’s human resources representative took the

claimant off work on or about November 10, 2015. 

However, the claimant testified on cross-examination

that he returned to work for the respondents from

approximately November 17-21, 2015.    

Dr. Robert F. Noonan, the claimant’s family

physician, examined the claimant on November 23, 2015:

“Pt states he tripped over a pallet....C/o lower back

pain.  History of trauma prior to onset of sx....Is able

to ambulate independently.”  Dr. Noonan examined the

claimant’s back and reported “Paraspinous muscle spasm

left.”  Dr. Noonan diagnosed “Low back pain....Recommend

light duty due to radicular sxs.”  Dr. Noonan signed a
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note indicating, “Was unable to attend school/work on

11/23/15 thru 12/14/15 due to illness and appts.”    

The claimant testified that he had not returned to

work for any employer since November 23, 2015, and that

the respondents terminated his employment on or about

December 5, 2015.  The hearing testimony indicated that

the claimant was terminated for purportedly lying on his

Medical Examination Report For Commercial Driver Fitness

Determination.

Dr. Noonan reported “Minimal paraspinous muscle

spasm” left on December 7, 2015.  Dr. Noonan diagnosed

“Low back pain....Recommend light duty due to radicular

sxs.”  Dr. Noonan signed a note indicating, “Was unable

to attend school/work on 12/07/15 thru 1/08/16 due to

illness and appts.”    

Dr. Thomas J. O’Brien provided a Medical Record

Review on December 11, 2015 and gave the following

impression:

Kevin Morgan sustained a slip and fall
incident on or about November 8, 2015.  He
sustained bruises (contusions) to the hip and
knees and a lumbar strain.  These were self-
limited soft tissue injuries.  The appropriate
diagnostic evaluation was carried out on the
day of the injury in the emergency room on
November 8, 2015.  The imaging studies showed
no acute findings, but did confirm the
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presence of degenerative disc disease at L4-5
consistent with a middle-aged heavy smoker.

The appropriate treatment for these self-
limited soft tissue injuries involves
reassurance and encouraging these individuals
to remain as active as possible during the
brief one - to four-week healing period.  The
medication prescribed in the form of anti-
inflammatory medication is appropriate.  It is
critical to avoid prescribing more potent
addictive narcotic medications for these minor
soft tissue contusions and strains.  It is
also critical to avoid taking these
individuals off of work and assigning
unnecessary restrictions, which will serve
only to perpetuate these individuals’
symptoms.  The release off of work recommended
by the primary care provider is not medically
necessary and will be harmful to Mr. Morgan,
as this will unnecessarily create additional
deconditioning and may cause the degenerative
lumbar motion segments to become stiffer, less
functional and more painful.  It will be
critical that Mr. Morgan not be taken off of
work....I would suggest an end of healing for
the minor contusions and sprains/strains that
Mr. Morgan sustained was reached by 
December 4, 2015.  

Based on the physical examination and the
objective imaging study findings, Mr. Morgan
may safely return to work as a truck driver.

Dr. Noonan signed a note on January 8, 2016

indicating, “Was unable to attend work on 01/08/16

through 02/12/16 due to injury.”  

A pre-hearing order was filed on February 17, 2016. 

The claimant contended that he was entitled to temporary

total disability benefits “from November 23, 2015 until
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a date yet to be determined.”  The claimant contended

that he was entitled to reasonably necessary medical

treatment, and that his attorney was entitled to an

attorney’s fee.

The respondents contended, “This claim was

appropriately accepted as a compensable ‘medical only’

claim.  In that regard, it appears that the claimant

sustained contusions to his left knee, hip, as well as

the back strain, and he was initially released to return

to work in a regular duty capacity as of November 8,

2015.  The respondents contend that they provided all

reasonably necessary medical treatment to date, and it

does not appear that further treatment is reasonably

necessary based upon the extent of the injuries

sustained.  The respondents contend that there were no

significant objective medical findings to support the

claimant’s alleged lost time issues.  In that regard,

while the claimant has obtained work status forms from

his family physician apparently removed from work, there

were no significant objective medical findings to

support the lost time issues.  At most, the respondents

contend that the claimant had resumed his baseline

condition as of December 4, 2015, and should have
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returned to work at that point.  The respondents contend

that the claimant may have merely sustained a temporary

aggravation of his pre-existing conditions for which he

should have previously resumed his baseline condition. 

In that regard, the respondents are awaiting updated

medical records, as well as the claimant’s responses to

discovery, in order to investigate the extent of the

claimant’s pre-existing conditions in comparison to the

injuries sustained.  Therefore, until the discovery has

been completed, the respondents would hereby

specifically reserve the right to amend their position

and contentions on this issue at a later date.  The

respondents contend that they would be entitled to an

offset for any group health carrier, group disability

carrier and/or unemployment benefits paid to or on

behalf of the claimant, should the claimant have applied

for and received any of those types of benefits.  The

respondents would reserve the right to amend and

supplement their contentions after the discovery has

been completed.”  

The parties initially agreed to litigate the

following issues:

1.  Whether the claimant is entitled to
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additional medical treatment.
2.  Whether the claimant is entitled to
temporary total disability benefits from
November 23, 2015 to a date yet to be
determined.  
3.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

The respondents performed surveillance of the

claimant on April 4, 2016.  The claimant was seen as he

drove a truck, with a fishing boat attached to the

truck.  The claimant was observed leaning over to gas

his vehicle.  The claimant walked with an unimpeded gait

and was able to drive his truck backwards to launch his

boat into a fishing area.  

Dr. J. Michael Calhoun corresponded with the

respondents’ attorney on April 11, 2016:

I recently performed an independent medical
evaluation on Kevin Morgan.  No doctor/patient
relationship was sought.  The patient
initially injured himself November 7, 2015. 
He was delivering a load for Marten Transport
to the Wal-Mart in Monticello.  He was
attempting to go in the back door when he
tripped over some pallets....He contacted his
supervisor and they told him to return home. 
That evening he was evaluated in Johnson
Regional Medical Center Emergency Room....He
was contacted by his employer and told that he
must return to work the next day.  He did 
drive and deliver his loads the following day.
The day after that he was contacted by what I
believe was his human resource person and told
that he could not return to work without a
release from his physician.  He also broke his
glasses and could not return to work as he



MORGAN - G509328 10

could not see to drive.  He followed up with
Dr. Noonan on November 23, 2015.  Dr. Noonan
felt that the pain in his left leg was due to
his back.  He was then terminated on
December 5, 2015.  He continued to have pain
radiating down the anterior and lateral thigh
on the left and occasionally the right.  He
also developed numbness and tingling radiating
down the dorsum of the left foot.  The patient
then paid for his own MRI which was obtained
in January.  This showed a central disc
herniation slightly eccentric to the right at
L4-5 and a midline disc herniation at L5-S1.
Both of these appeared acute in nature.  He
did have some minor degenerative changes
within the disc at L4-5....

With regard to your specific questions.  It is
true that Mr. Morgan had some lower back pain
after his motor vehicle accident in 2006 but
he reports there was no radicular pain.  He
began having pain radiating down the left leg
on November 8th.  Thus, based on the patient’s
history, I would say that the L4-5 disc
herniation is causally connected to his work
injury on November 7, 2015.  He returned to
work the following day only because he was
told that he must or he would be terminated.
Thus, with a reasonable degree of medical
certainty the disc issued (sic) noted in the
MRI at L4-5 is the result of the November 7,
2015, incident.  He may have had some pre-
existing degenerative changes but the disc
herniation appears acute on his MRI. 
Potentially the patient could work in a light
duty setting with no lifting or carrying more
than 10 pounds and no prolonged standing or
walking.  He does require further treatment to
include possibly physical therapy, injection
therapy, or potentially even surgical
intervention.  Thus, he has not reached
maximal medical improvement.  

Dr. Calhoun wrote to the respondents’ attorney on
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or about April 28, 2016: “I reviewed the DVD and the

intelligence report recently completed on Mr. Morgan. 

Clearly, it shows he was more active than he had

appeared during his evaluation at his independent

medical evaluation.  After reviewing the surveillance

information, and with a reasonable degree of medical

certainty, Mr. Morgan can work in a light duty setting

with the main restrictions now no lifting or carrying

more than 20 pounds and not repetitive bending or

twisting at the waist.  After watching him walk, I no

longer think that he needs the walking or standing

restrictions previously outlined on the independent

medical evaluation dated April 11, 2016.”      

A hearing was held on May 12, 2016.  At that time,

an administrative law judge stated that the parties

agreed to litigate the following issue: “Whether the

claimant sustained a compensable back injury on

November 7, 2015.”  

The claimant testified that he was unable to work

because of “Burning pain in my legs, like electrical

volt pains and numbness in my legs.  And then if you

stand on your legs for a long period of time, it feels

like your legs are just going to break out from under
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you.”  The claimant testified that the respondent-

employer had not offered him any light work duty.    

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(I)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81
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Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance

of the evidence that he suffered a compensable back

injury on November 7, 2015.”  The Full Commission

affirms this finding.  The claimant became employed as a

driver for the respondents in about February 2015.  The

claimant testified that he tripped over a pallet and

fell while performing employment services on November 7,

2015.  The parties initially stipulated that the

claimant “sustained a compensable injury to his left

hip, lower extremity, and back” on November 7, 2015. 

However, the respondents eventually withdrew their

stipulation regarding compensability of the back injury

and now contend that the claimant did not sustain a

compensable back injury.

Nevertheless, the record corroborates the

claimant’s testimony that he sought emergency treatment

for his back as soon as possible following the

November 7, 2015 accident.  Although three co-workers

testified that the claimant did not report a back injury

to them, all of the witnesses agreed that an accident

occurred on November 7, 2015.  Dr. Noonan’s reports
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beginning November 23, 2015 corroborated the claimant’s

testimony regarding the back injury.  Dr. O’Brien and

Dr. Calhoun also corroborated the claimant’s testimony

that he injured his back on November 7, 2015.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he

sustained an accidental injury causing physical harm to

his back.  The claimant proved that the injury arose out

of and in the course of employment, required medical

services, and resulted in disability.  The injury was

caused by a specific incident and was identifiable by

time and place of occurrence on November 7, 2015.  The

claimant established a compensable injury by medical

evidence supported by objective findings, including the

reports of muscle spasm reported by Dr. Noonan on

November 23, 2015 and December 7, 2015.  It is well-

settled that muscle spasms can constitute objective

medical findings.  Continental Express, Inc. v. Freeman,

66 Ark. App. 102, 989 S.W.2d 538 (1999).  The claimant

proved that the objective medical findings of record

were causally related to the November 7, 2015

compensable injury and were not the result of a prior
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injury or pre-existing condition.  

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period ends when the

employee is as far restored as the permanent character

of the injury will permit.  High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).  The

determination of the end of the healing period is a

question of fact for the Commission.  K II Constr. Co.

v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

An administrative law judge found in the present

matter, “4.  The claimant has proven by a preponderance

of the evidence that he is entitled to temporary total

disability benefits from November 23, 2015 to a date yet

to be determined.”  The Full Commission finds that the

claimant proved he was entitled to temporary total

disability benefits from November 23, 2015 until

April 28, 2016.  



MORGAN - G509328 16

The claimant sustained an accidental injury while

performing employment services for the respondents on

November 7, 2015.  The Full Commission has affirmed the

administrative law judge’s finding that the claimant

proved he sustained a compensable injury to his back on

November 7, 2015.  The claimant thereafter returned to

work for the respondents for several days, but Dr.

Noonan took the claimant off work beginning November 23,

2015.  The Full Commission finds that the claimant

remained within a healing period for his compensable

injury and was totally incapacitated from earning wages

beginning November 23, 2015.  The respondents terminated

the claimant’s employment on or about December 5, 2015.  

Dr. O’Brien stated on December 11, 2015 that the

claimant had reached the end of his healing period no

later than December 4, 2015.  However, Dr. Noonan

continued to take the claimant off work, and Dr. Calhoun

opined on April 11, 2016 that the claimant had not

reached maximum medical improvement.  Dr. Calhoun

subsequently reviewed the surveillance footage showing

that the claimant was able to perform some physical

activities.  Dr. Calhoun reported on April 28, 2016,

“After reviewing the surveillance information, and with
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a reasonable degree of medical certainty, Mr. Morgan can

work in a light duty setting with the main restrictions

now of no lifting or carrying more than 20 pounds and

not repetitive bending or twisting at the waist.  After

watching him walk, I no longer think that he needs the

walking or standing restrictions previously outlined on

the independent medical evaluation dated April 11,

2016.”  

It is within the Commission’s province to weigh all

the medical evidence and to determine what is most

credible.  Minnesota Mining & Mfg. v. Baker, 337 Ark.

94, 989 S.W.2d 151 (1999).  In the present matter, the

Full Commission finds that Dr. Calhoun’s opinion

expressed April 28, 2016 is corroborated by the record

and is entitled to significant evidentiary weight.  The

evidence of record, including the April 4, 2016

surveillance footage, shows that the claimant is

physically able to drive a vehicle, walk, and bend.  Dr.

Calhoun reviewed this evidence and credibly stated that

the claimant “can work in a light duty setting with the

main restrictions now no lifting or carrying more than

20 pounds and not repetitive bending or twisting at the

waist.  After watching him walk, I no longer think that
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he needs the walking or standing restrictions previously

outlined on the independent medical evaluation dated

April 11, 2016.”

Dr. Calhoun did not opine on April 28, 2016 that

the claimant remained within a healing period for his

compensable injury.  The Full Commission finds that the

claimant reached the end of his healing period no later

than April 28, 2016.  We also find that the claimant did

not prove he was totally or partially incapacitated from

earning wages after April 28, 2016.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his back on November 7, 2015.  The

claimant proved that the medical treatment of record

following the compensable injury was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2012).  The claimant proved that he was

entitled to temporary total disability benefits from

November 23, 2015 through April 28, 2016.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the
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Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.   

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s findings that (1) the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his back on November 7, 2015; (2)

the claimant proved that the medical treatment of record

following the compensable injury was reasonably

necessary in accordance with Ark. Code Ann. §11-9-508(a)

(Repl. 2012); (3) the claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code
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Ann. §11-9-715(a) (Repl. 2012); and (4) for prevailing

on appeal to the Full Commission, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500.00) pursuant to Ark. Code Ann.

§11-9-715(b) (Repl. 2012).  

Although I do agree that the claimant proved

that he was entitled to temporary total disability

benefits beginning on November 23, 2015, I cannot agree

that the claimant’s healing period ended on April 28,

2016, thereby ending his entitlement to temporary total

disability benefits.  Therefore, I dissent from this

finding.

Factual and Medical Background

         The claimant fell on November 7, 2015 while

performing employment services.  The claimant testified

that he was making a delivery at a Wal-Mart store in

Monticello, Arkansas at about 9:00 or 9:30 p.m. 

According to the claimant, he tripped over a pallet and

fell on his knees.  The claimant testified further that

he called the Marten Transport dispatcher and advised

that he needed medical treatment and was told that he

needed to get the truck back to Clarksville.  The

claimant returned the truck to Clarksville and then went
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to the Johnson County Hospital Emergency Room for

treatment.  At the emergency room, the claimant was

prescribed medications for muscle spasms, pain and

swelling.

The plaintiff was off work several days

following his accident because his glasses were broken

and he could not legally drive without them.  Once the

claimant got his new glasses, he returned to work for

several days until he was seen by Dr. Noonan.  

On November 23, 2015, the claimant went to see

Dr. Robert Noonan, complaining of lower back pain.  As a

result of that visit, the claimant was prescribed

medication and taken off work by Dr. Noonan beginning

November 23, 2015 through December 14, 2015.  The

claimant was also instructed to return for a follow-up

appointment in two weeks.

The claimant returned to Dr. Noonan on

December 7, 2015.  Following this visit, Dr. Noonan

referred the claimant to physical therapy and took him

off work from December 7, 2015 through January 8, 2016. 

Also, there is an additional off work slip from Dr.

Noonan which removed the claimant from work from January

8, 2016 through February 12, 2016.
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By letter dated April 11, 2016, Dr. Michael J.

Calhoun explained the results of an Independent Medical

Evaluation he had performed on the claimant.  Dr.

Calhoun’s letter reads as follows:

I recently performed an independent
medical evaluation on Kevin Morgan. 
No doctor/patient relationship was
sought.  The patient initially
injured himself November 7, 2015. 
He was delivering a load for Marten
Transport to the Wal-Mart in
Monticello.  He was attempting to go
in the back door when he tripped
over some pallets.  He initially
injured his hands and feet.  He
contacted his supervisor and they
told him to return home.  That
evening he was evaluated in Johnson
Regional Medical Center Emergency
Room.  A CT of the abdomen was
unremarkable.  He was contacted by
his employer and told that he must
return to work the next day.  He did
drive and deliver his loads the
following day.  The day after that
he was contacted by what I believe
was his human resource person and
told that he could not return to
work as he could not see to drive. 
He followed up with Dr. Noonan on
November 23, 2015.  Dr. Noonan felt
that the pain in his left leg was
due to his back.  He was then
terminated on December 5, 2015.  He
continued to have pain radiating
down the anterior and lateral thigh
on the left and occasionally the
right.  He also developed numbness
and tingling radiating down to the
dorsum of the left foot.  The
patient then paid for his own MRI
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which was obtained in January.  This
showed a central disc herniation
slightly eccentric to the right at
L4-5 and a midline disc herniation
at L5-S1.  Both of these appeared
acute in nature.  He did have some
minor degenerative changes within
the disc at L4-5.

When questioned specifically, the
patient reports pain in his left
buttock with radiation down the
anterolateral thigh and lateral
thigh beginning the day after this
injury and progressing from that
time.

The patient does have a history of a
motor vehicle accident in January of
2006.  He had some back pain and
tightness at that time but no
radicular pain.  He underwent x-rays
of his back which were negative.

Physical examination reveals a young
man in some discomfort moving
somewhat slowly.  The HEENT
examination is benign.  Chest
examination reveals adequate breath
sounds bilaterally.  The heart is
regular rate and rhythm.  Neurologic
examination of the lower extremities
reveals that there is adequate
iliopsoas, obturator and gluteus
medius function bilaterally.  There
is adequate quadriceps function
bilaterally.  There may be slightly
decreased extensor digitorum bremis
function on the left when compared
to the right.  Sensation is
decreased to pinprick in the left L5
and S1 dermatomes when compared to
the right.  There are trace knee
reflexes and no elicitable ankle
reflexes bilaterally.  Review of the
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MRI shows what appears to be an
acute disc herniation centrally and
to the right at L4-5 and a small
disc herniation centrally at L5-S1. 
There does appear to be impingement
on the left L5 nerve root even
though the disc is slightly more
eccentric to the right.

With regard to your specific
question.  It is true that Mr.
Morgan had some lower back pain
after his motor vehicle accident in
2006 but he reports there was no
radicular pain.  He began having
pain radiating down the left leg on
November 8th.  Thus, based on the 
patient’s history, I would say that
the L4-5 disc herniation is causally
connected to his work injury on
November 7, 2015.  He returned to
work the following day only because
he was told that he must or he would
be terminated.  Thus, with a
reasonable degree of medical
certainty the disc issued [sic]
noted in the MRI at L4-5 is the
result of the November 7, 2015,
incident.  He may have had some pre-
existing degenerative changes but
the disc herniation appears acute on
his MRI.  Potentially the patient
could work in a light duty setting
with no lifting or carrying more
than 10 pounds and no prolonged
standing or walking.  He does
require further treatment to include
possibly physical therapy, injection
therapy, or potentially even
surgical intervention.  Thus, he has
not reached maximal medical
improvement. ...

After performing his independent medical
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evaluation, Dr. Calhoun reviewed a surveillance video of

the claimant and an intelligence report provided to him

by the respondent.  Based on a viewing of this video,

Dr. Calhoun generated an additional letter which stated:

I reviewed the DVD and the
intelligence report recently
completed on Mr. Morgan.  Clearly,
it shows he was more active than he
had appeared during his evaluation
at his independent medical
examination.  After reviewing the
surveillance information, and with a
reasonable degree of medical
certainty, Mr. Morgan can work in a
light duty setting with the main
restrictions now no lifting or
carrying more than 20 pounds and not
repetitive bending or twisting at
the waist.  After watching him walk,
I no longer think that he needs the
walking or standing restrictions
previously outlined on the
independent medical evaluation dated
April 11, 2016.

Opinion

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the
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way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).

The claimant has off work slips through at

least February 12, 2016.  In addition, Dr. Calhoun’s

initial Independent Medical Evaluation on April 11, 2016

indicated that additional treatment in the form of

physical therapy, injection therapy and potentially

surgical intervention was necessary. Although Dr.

Calhoun amended his Independent Medical Evaluation on

April 28, 2016, he did not retract the recommendations

for additional treatment and he did not place the

claimant at maximum medical improvement.  There is no

evidence that the claimant received the recommended

treatment; therefore, I find that the claimant remains

in his healing period.  Thus, the claimant is entitled

to temporary total disability benefits beginning

November 23, 2015 to a date yet to be determined.

For the foregoing reasons, I concur in part,
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as outlined above; however, I must dissent from the

majority opinion regarding the claimant’s entitlement to

total temporary disability benefits.

PHILIP A. HOOD, Commissioner


