
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G100553 

JOSE MORALES, EMPLOYEE                           C L A I M ANT

SUPERIOR INDUSTRIES, EMPLOYER                  R E S P O N D ENT

ESIS, INC., INSURANCE CARRIER/TPA              R E S P O N D E NT

     
OPINION FILED NOVEMBER 15, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed May 3, 2017.  The administrative law judge

found that the claimant failed to prove he was entitled

to additional permanent impairment.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved he was entitled to

additional permanent impairment in the amount of 7%.  

I.  HISTORY

The parties stipulated that the claimant, now age
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50, sustained a compensable injury to his left shoulder

on December 18, 2010.  The claimant testified, “I was

operating a machine, and I was pulling a wheel off the

machine.  I turned around to my left side, trying to

hang the wheel on the line, when I felt that almost my

whole left arm came out, came off[.]”  An MRI of the

claimant’s left shoulder was taken on February 24, 2011,

with the following impression: “1.  Mild degenerative

changes in the acromioclavicular joint.  2. 

Tendinopathy changes in the supraspinatus tendon

proximal to the insertion.  3.  Possible Type 1 SLAP

tear.  Recommend clinical correlation.”  

Dr. Terry J. Sites began treating the claimant on

March 10, 2011: “He had sustained an injury to his left

shoulder on 12-18-10 while working in casting for

Superior Wheel, he lifted a wheel and felt something pop

in his shoulder.”  Dr. Sites’ impression was “1.  Left

shoulder pain, with rotator cuff/periscapular strain,

possible SLAP lesion, AC joint arthropathy, and/or

additional intra-articular pathology.”  

Dr. Sites performed surgery on August 9, 2011: “1. 

Arthroscopy-shoulder-left, with subacromial

decompression.  2.  Arthroscopic distal clavicle
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resection.  3.  Arthroscopic SLAP repair-shoulder-left.” 

The post-operative diagnosis was “1.  Subacromial

impingement-shoulder-left.  2.  Acromioclavicular

arthropathy-shoulder-left.  3.  SLAP lesion type 2-

shoulder-left.  4.  Glenoid chondromalacia-shoulder-

left.”  

Dr. Sites reported on December 15, 2011, “Left

shoulder x-rays show his previous distal clavicle

resection and acromioplasty without complication, and a

normal-appearing glenohumeral joint.  IMPRESSION: Left

shoulder with non-complicating postoperative changes as

expected as above.”  

The record indicates that the respondents

terminated the claimant’s employment on or about

January 18, 2012.  The claimant treated with Dr.

Christopher A. Arnold at Advanced Orthopaedic

Specialists beginning November 6, 2012.  Dr. Arnold gave

the impression, “1.  Left shoulder pain after superior

labral tear.  PLAN: I am concerned that he may have a

non-healing labrum....I would recommend getting an

arthrogram MRI of his left shoulder and regrouping after

that.”  

An MRI of the claimant’s left shoulder was taken on
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December 13, 2012 with the following impression: “1. 

Postoperative changes of prior SLAP repair without

evidence of residual or recurrent tear.  2.  Focal

irregularity of the posterior labrum at 8 o’clock. 

3.  Intact left shoulder rotator cuff.”

Dr. Arnold reviewed the MRI and reported on

December 18, 2012, “He has some post-surgical changes

about the superior labrum with no recurrent tear. 

Rotator cuff is intact.  He has some degeneration about

the posterior labrum.  IMPRESSION: 1.  Left shoulder

pain after superior labral repair....I will send him for

functional capacity evaluation.  He has already been

given an impairment rating by Dr. Sites.  I would get

the functional capacity evaluation and close out the

case.”  

Dr. Joel Sebag provided a Functional Capacity

Evaluation Summary report on January 20, 2013, which

stated in part:  “Overall test findings, in combination

with clinical observations, suggest the presence of full

physical effort on Mr. Jose Morales’s behalf....He may

be able to require work in the medium category with no

frequent and repetitive motion to his upper extremity

especially his left UE.”  Dr. Arnold noted on
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January 30, 2013, “I have reviewed the impairment rating

as outlined by Joel Sebag and I agree with the

recommendation of 7% whole person, 11% upper extremity.” 

Dr. Arnold reported on February 19, 2013:

He had a work related injury in December 2010. 
He underwent a shoulder scope by Dr. Sites in
August of 2011.  He still struggles with pain. 
He does not want another surgery.  He follows
up today to review his impairment rating and
functional capacity evaluation....

I discussed the options with Jose regarding
observation, versus further workup, versus
surgical treatment.  He just wants to live
with it.  I did review his impairment rating
and functional capacity evaluation and I agree
with the recommendations as outlined by Joel
Sebag with 11% upper extremity, 7% whole
person.  I also reviewed his functional
capacity evaluation and I agree with the
recommendations as outlined by Joel Sebag. 
This will serve as an maximum medical
improvement.  Should he have any further
problems, he will notify us.  He does
understand that I cannot rule out anything
else atypical with regard to the shoulder.  He
agrees with this plan.  

The parties stipulated that the respondents

“accepted and paid permanent partial disability benefits

based on a 7% rating to the body as a whole.”  

A pre-hearing order was filed on June 19, 2013. 

The claimant contended that “as a result of his

compensable injury he is entitled to receive wage-loss

in addition to his permanent impairment rating as well
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as an attorney’s fee.”  The respondents contended that

the claimant was not entitled to any wage-loss benefits

because “he voluntarily terminated his employment

position with the respondent.  Had the claimant not

voluntarily terminated his position a job would be

available for him at wages equal to or greater than what

he was making at the time of the injury and therefore he

is not entitled to wage-loss.”  

After a hearing, an administrative law judge filed

an opinion on September 18, 2013.  The administrative

law judge found, in pertinent part: “2.  Claimant has

failed to prove by a preponderance of the evidence that

he is entitled to permanent partial disability benefits. 

Pursuant to the provisions of A.C.A. §11-9-522(b)(2) and

(c)(2), claimant is barred from receiving permanent

partial disability benefits for wage loss.”  The Full

Commission affirmed and adopted the administrative law

judge’s decision in an opinion filed April 16, 2014. 

The parties have stipulated that “prior opinions are

final.”

The claimant returned to Dr. Arnold on May 29,

2014: “He follows up today for recheck of his left

shoulder....He has disabling left shoulder pain for
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which he is extremely frustrated.”  Dr. Arnold’s

impression was “1.  Persistent left shoulder pain after

prior superior labral repair....I think it is reasonable

to scope his shoulder again to assess the status of his

superior labrum and also perform biceps tenodesis to

unload the superior labrum.”  

Dr. Arnold performed surgery on August 15, 2014:

“1.  Left shoulder open biceps tenodesis using an

Arthrex Swivelock tenodesis screw.  2.  Left shoulder

arthroscopic acromioplasty.”  The post-operative

diagnosis was “1.  Left shoulder biceps tendinitis

status post prior superior labral repair.  2.  Residual/

recurrent anterior acromial osteophyte.”  

Dr. Arnold’s impression on September 11, 2014 was

“1.  Status post-left shoulder biceps tenodesis with

probable re-rupture....He wishes to have a sub pectoral

biceps tenodesis.  I think that is reasonable.  Will

plan for a left shoulder sub pectoral biceps tenodesis

with an arthroscopy.”    

A pre-hearing order was filed on October 22, 2014. 

The claimant contended that he was “entitled to surgery

as recommended by Dr. Arnold as well as temporary total

disability benefits from the date that surgery was
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recommended.  The claimant further contends that his

attorney is entitled to a statutory attorney’s fee.” 

The respondents contended that “surgery recommended by

Dr. Arnold did not meet the Rule 30 requirement for pre-

certification or peer review and therefore has been

denied.  The respondents contend that the claimant is

not entitled to any temporary total disability benefits

if he undergoes surgery on the basis that suitable work

could be made available to the claimant as previously

found by the Commission in its Opinion of April 16,

2014.” 

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to surgery as
recommended by Dr. Arnold.
2.  Temporary total disability benefits from
the date Dr. Arnold recommended surgery.
3.  Attorney’s fee.  

After a hearing, an administrative law judge filed

an opinion on January 7, 2015.  The administrative law

judge found that the claimant proved he was “entitled to

additional medical treatment in the form of surgery as

recommended by Dr. Arnold.”  The administrative law

judge awarded temporary total disability benefits from

August 15, 2014 through November 7, 2014.  The Full
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Commission affirmed and adopted the administrative law

judge’s decision in an opinion filed August 19, 2015. 

The parties have stipulated that “the prior opinions are

final.”  

Dr. Arnold performed surgery on January 15, 2016: 

“1.  Left shoulder open subpectoral biceps tenodesis. 

2.  Left shoulder arthroscopic chondroplasty, humeral

head.”  The post-operative diagnosis was “1.  Status

post left shoulder subacromial biceps tenodesis with re-

rupture.  2.  Status post left shoulder arthroscopic

decompression/distal clavicle resection.  3.  Left

shoulder chondral defect, humeral head grade 3-4.”

The claimant participated in a Functional Capacity

Evaluation on September 23, 2016.  The evaluators noted

at that time, “The results of this evaluation indicate

that an unreliable effort was put forth, with 30 of 50

consistency measures within expected limits....Mr.

Morales completed functional testing on this date with

unreliable results.  Overall, Mr. Morales demonstrated

the ability to perform work in the LIGHT classification

of work as defined by the US Dept. of Labor’s guidelines

over the course of a normal workday with limitations as

noted above.”    
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Additionally, an impairment rating was provided

through Functional Testing Centers, Inc. on

September 23, 2016.  It was reported at that time,

“According to the ‘Guides to the Evaluation of Permanent

Impairment, Fourth Edition’: The above listed client has

a permanent impairment rating of: 23% Left Upper

Extremity.  14% to the body as a whole.”  It was also

reported in part, “Guidelines utilized Table 27 (p. 61):

Impairment of the Upper Extremity after Arthroplasty of

Specific Bones or Joints.  Combined with ‘In the

presence of decreased motion, motion impairments are

derived separately (Sections 3.1f through 3.1J) and

combined with arthroplasty impairments using the

Combined Values Chart (p. 322).’”

The claimant followed up at Advanced Orthopaedic

Specialists on September 30, 2016, “FCE and Impairment

rating reviewed with pt and copy sent with pt.  He has

met maximum medical improvement.  Release to work per

FCE and Impairment rating.  Impairment rating 23% of

left upper extremity and 14% to the body as a whole.” 

The claimant’s attorney corresponded with Dr.

Arnold on November 16, 2016 and stated in part, “As you

may recall, you recently assigned Jose a 14% Permanent
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Impairment Rating.  Back on February 19 of 2013, you had

assigned Jose a 7% Permanent Impairment rating.  My

question to you is whether this 14% impairment rating is

in addition to that 7% rating.”  It was handwritten on

counsel’s correspondence, “The 14% is including the 7%

previously.”     

A pre-hearing order was filed on March 1, 2017. 

The claimant contended that he was entitled to payment

of a permanent impairment rating as assigned by Dr.

Arnold as well as an attorney’s fee.  The respondents

contended that they “have properly paid the appropriate

permanent partial disability rating.”  

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to payment of 
a permanent impairment rating as assigned by
Dr. Arnold.
2.  Attorney’s fee.  

After a hearing, an administrative law judge filed

an opinion on May 3, 2017.  The administrative law judge

found that the claimant did not prove he was entitled to

benefits related to additional permanent impairment. 

The claimant appeals to the Full Commission.  
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II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

ended.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the

American Medical Association Guides to the Evaluation of

Permanent Impairment (4th ed. 1993) to used in assessing

anatomical impairment.  See Commission Rule 099.34; Ark.

Code Ann. §11-9-522(g)(Repl. 2012).  It is the

Commission’s duty, using the Guides, to determine

whether the claimant has proved that he is entitled to a

permanent anatomical impairment.  Polk County v. Jones,

74 Ark. App. 159, 47 S.W.3d 904 (2001).  

Any determination of the existence or extent or

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102(16)(A)(I)

(Repl. 2012).  Medical opinions addressing permanent

impairment must be stated within a reasonable degree of

medical certainty.  Ark. Code Ann. §11-9-102(16)(B)

(Repl. 2012).
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Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the impairment.  Ark. Code Ann. §11-9-

102(F)(ii)(a)(Repl. 2012).  “Major cause” means “more

than fifty percent (50%) of the cause,” and a finding of

major cause shall be establishing according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  Claimant has failed to prove by a

preponderance of the evidence that he is entitled to

payment for permanent impairment in excess of the 7%

previously paid by respondent.”  In workers’

compensation cases, the Commission functions as the

trier of fact.  Blevins v. Safeway Stores, 25 Ark. App.

297, 757 S.W.2d 569 (1988).  The Full Commission has the

duty to adjudicate the case de novo and we are not bound

by the administrative law judge’s characterization of

evidence.  Tyson Foods, Inc. v. Watkins, 37 Ark. App.

230, 792 S.W.2d 348 (1990).  
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The claimant in the present matter sustained a

compensable injury to his left shoulder on December 18,

2010.  The claimant testified, “I felt that almost my

whole left arm came out[.]” The claimant underwent a

left shoulder arthroscopy, decompression, and distal

clavicle resection on August 9, 2011.  Dr. Arnold

subsequently began treating the claimant, and opined on

January 30, 2013 that the claimant had sustained a 7%

whole-person impairment.  The parties stipulated that

the respondents “accepted and paid permanent partial

disability benefits based on a 7% rating to the body as

a whole.”  

Dr. Arnold performed a left shoulder open biceps

tenodesis and arthroscopic acromioplasty on August 15,

2014.  Dr. Arnold thereafter recommended yet additional

surgery, and the administrative law judge found that the

claimant proved he was entitled to additional surgery. 

The Full Commission affirmed and adopted the

administrative law judge’s decision, and the parties

have stipulated that “the prior opinions are final.”  

Dr. Arnold performed surgery on January 15, 2016: 

“1.  Left shoulder open subpectoral biceps tenodesis. 

2.  Left shoulder arthroscopic chondroplasty, humeral
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head.”  The post-operative diagnosis was “1.  Status

post left shoulder subacromial biceps tenodesis with re-

rupture.  2.  Status post left shoulder arthroscopic

decompression/distal clavicle resection.  3.  Left

shoulder chondral defect, humeral head grade 3-4.”  

As we have discussed, the record indicates that the

evaluators at Functional Testing Centers, Inc. assessed

an impairment rating on September 23, 2016.  The

claimant was assigned a 23% left upper extremity

impairment rating and a 14% whole-body rating in

accordance with the Guides for evaluating permanent

impairment.  The record also indicates that on or about

November 16, 2016, Dr. Arnold informed the claimant’s

attorney that the claimant was assessed with a 14%

permanent impairment rating: “The 14% is including the

7% previously.”  

The respondents argue that the permanent impairment

assigned the claimant on September 23, 2016 was based in

part on “active range of motion” and therefore not based

on objective medical findings.  The Full Commission

recognizes that active range of motion tests are

entirely within the voluntary control of the patient and

are therefore subjective in nature.  See Emergency



MORALES - G100553 16

Ambulance Services v. Pritchard, 2016 Ark. App. 366, ___

S.W.3d ___, citing Wilson v. Smurfit Stone Container,

2009 Ark. App. 800, 373 S.W.3d 347.  Passive range of

motion tests, however, are conducted by the examiner and

therefore can constitute objective evidence of a

mechanical defect.  See Id.  Although the legislature

has required that a compensable injury be established by

medical evidence supported by objective findings, such

evidence is not required to establish each and every

element of compensability.  Singleton v. City of Pine

Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006), citing

Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950

S.W.2d 472 (1997).  “All that is required is that the

medical evidence of the injury and impairment be

supported by objective findings, Ark. Code Ann. §11-9-

102(4)(D) and 11-9-704(c)(1)(B)(Repl. 2002), i.e.,

findings that cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(I).” 

Singleton, 97 Ark. App. at 60, 244 S.W.3d at 711.

In the present matter, even if all of the

anatomical impairment assessed on September 23, 2016 was

based on “active” range of motion, there were other

supporting objective findings which were not within the
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claimant’s voluntary control.  These objective findings

include Dr. Arnold’s diagnosis on January 15, 2016 of

“re-rupture” in the claimant’s left shoulder, distal

clavicle resection, and “left shoulder chondral defect,

humeral head grade 3-4.”  The Full Commission finds that

these findings were objective, not within the claimant’s

voluntary control, and were the result of the claimant’s

compensable injury.  The claimant was assessed with a

23% impairment rating to the left upper extremity on

September 23, 2016.  There were supporting objective

findings which included “re-rupture” and “chondral

defect.”  In accordance with the 4th Edition of the

Guides at Table 3, p. 3/20, the 23% impairment for the

left upper extremity converts to a 14% whole person

impairment rating.  Dr. Arnold, the treating surgeon,

opined that the 14% rating included the 7% rating which

the respondents accepted and paid.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved he

sustained additional anatomical impairment in the amount

of 7%.  The Full Commission finds that the 7% whole-body

rating comports with the 4th Edition of the Guides and

is supported by objective medical findings.  We find
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that the December 18, 2010 compensable injury was the

major cause of the additional 7% anatomical impairment

sustained by the claimant.  Because the respondents have

controverted the claimant’s entitlement to an additional

7% permanent impairment, the claimant’s attorney is

entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing

on appeal, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(1).  

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer Dissents.

DISSENTING OPINION

In a well-written, well-reasoned opinion of

May 3, 2017, an administrative law judge found that the

claimant’s most current anatomical impairment rating was

based upon active range of motion testing that cannot be

considered by the Commission when assessing anatomical

impairment.  Therefore, the administrative law judge
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denied the claimant additional anatomical impairment. 

In so doing, the administrative law judge correctly

cited Ark. Code Ann. §11-9-704(c)(1)(B), Hayes v. Wal-

Mart Stores, 71 Ark. App. 207, 29 S.W.3d 751 (2000), and

Flowers v. Arkansas State Police, 2010 Ark. App. 99, 377

S.W.3d 399 (2010) in support of his decision.  

The section of our workers’ compensation

statute and case law cited by the administrative law

judge in support of his decision plainly establishes

that, while pain, active range of motion, and straight-

leg raising tests are criteria used in the Fourth

Edition of the AMA Guides, they may not be used in

Arkansas for assessment of impairment in workers’

compensation cases.  See, Wilson v. Smurfit Container,

2009 Ark. App. 800, 373 S.W.3d 347 (2209); Hayes v. Wal-

Mart Stores, supra.

In reversing the administrative law judge

opinion and awarding the claimant an additional seven

percent (7%) anatomical impairment, the majority of this

Commission recognized that active range of motion of

motion tests are entirely within the voluntary control

of the patient and are, therefore, subjective in nature. 

See, Wilson v. Smurfit Container, supra.  In his

decision to deny this benefit, however, the
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administrative law judge took into consideration each

and every test administered to the claimant in order to

assess permanent physical impairment, as well as the

arthroplasty performed on the claimant’s distal

clavicle.  The result was twelve percent (12%) upper

extremity impairment, which translated to seven percent

(7%) permanent physical impairment to the body as a

whole.  The administrative law judge found that the

claimant failed to prove entitlement to permanent

physical impairment in excess of the seven percent (7%)

already accepted and paid by the respondent in that,

while the claimant underwent a subsequent surgical

procedure, there were no objective findings establishing

entitlement to additional permanent physical impairment

above that already assessed.

The majority found that, “even if all of the

anatomical impairment assessed on September 23, 2016,

was based on ‘active’ range of motion, there were other

supporting objective findings which were not within the

claimant’s voluntary control.”  These other objective

findings included Dr. Arnold’s January 15, 2016,

diagnosis of a “re-rupture” in the claimant’s left

shoulder, distal clavicle resection, and “left chondral

defect, humeral head grade 3-4.”  Rather than rate each
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of these “objective findings,” the majority concluded

that the twenty-three percent (23%) permanent physical

impairment assessment (which was reduced to fourteen

percent (14%)) was not subject to the claimant’s

voluntary control, and was, therefore, correct.  

Rather than venture down a rabbit hole of

“additional factors” used to reverse the administrative

law judge’s well-reasoned opinion, I must point out the

single fact that the claimant’s additional permanent

physical impairment rating was based on active range of

motion testing.  Therefore, I respectfully dissent from

the majority opinion reversing the administrative law

judge and awarding the claimant an additional seven

percent (7%) permanent physical impairment to the body

as a whole.

CHRISTOPHER L. PALMER, Commissioner


