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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 8, 2016.  The administrative law

judge found that the claimant did not prove he sustained

a compensable injury to his hip.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s opinion.  

I.  HISTORY

The testimony of Frank M. Milligan, now age 79,

indicated that he became employed with the respondents

in about 2000.  The claimant began as a bus driver and
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eventually became a custodian and maintenance worker for

the respondents.  

Jarrett W. Stark, PA, saw the claimant in April

2012: “Frank M. Milligan is here complaining of right

lateral hip pain.  He had total knee arthroplasty of his

right knee in about 4 months ago.  The pain in his right

hip started soon after surgery and has persisted.”  Mr.

Stark assessed “Trochanteric bursitis - right hip,

satisfactory followup after having a right total knee

arthroplasty.”  

The parties have stipulated that the claimant

“sustained a compensable injury to his cervical spine”

on December 12, 2013.  The claimant testified on direct

examination:

Q.  And could you explain what kind of injury
you had on that day.  What happened and what
it hurt?

A.  Well, I was checking emergency lights with
a screwdriver....I was walking on the top
seating and I stepped off and went down the
bleachers.  

Q.  Okay.  You were in the gymnasium.  Is that
correct?

A.  Gymnasium....I took a fall and the first
thing that hit was my hip.  And then I went
down and hit on my elbow which made my head
snap over and that is how I got my neck
injury.
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Q.  Okay.  When you say the first place you
landed, where did you land?

A.  About three rows down.

Q.  So you didn’t fall all the way down?

A.  I fell and hit about on the third row and
I ended up on about that fifth row down.    

According to the record, Shannon L. Taylor, PA, saw

the claimant on December 12, 2013: “HPI here for right

shoulder, right hip and low back pain.  Standing on

bleachers in gym at work checking fire alarms, slipped

and fell down bleachers.”  Ms. Taylor diagnosed “Right

hip pain - Primary,” “Right shoulder pain,” and “Back

pain.”  An x-ray of the claimant’s right hip was taken

on December 12, 2013, with the following findings:

“Views of the right hip joint spaces show no evidence of

an acute fracture or dislocation and the soft tissues

are unremarkable.  There is degenerative changes. 

IMPRESSION: Degenerative right hip.  No fractures

noted.”  

The claimant testified, “I had severe bruising on

my hip, that whole area right where I landed.”  However,

there was no medical evidence corroborating the

claimant’s testimony that he had bruising in his right

hip following the accident.  The claimant testified that
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he returned to work for the respondents.  

The claimant followed up with Shannon L. Taylor on

December 27, 2013: “HPI here for right neck and right

shoulder pain.  Initial date of injury 12/12/2013 he was

at work standing on bleacher changing light bulbs

stepped back and fell down stairs....States 4 days after

accident right neck pain with numbness and tingling down

right arm and hand.”  Ms. Taylor’s assessment included

“Neck pain on right side.”    

The claimant began treating with Dr. Victor Vargas

on January 23, 2014: “Patient is a 76 years old, male,

who is requested to be evaluated by the workers comp

carrier secondary to pain in the right shoulder....MRI

of the right shoulder showed postoperative changes,

there is no evidence of full-thickness tear at this

time, there is a low-grade partial thickness tear at the

supraspinatus tendon.  The MRI of the cervical spine

showed multilevel degenerative disc disease, facet and

uncovertebral joint arthritis, more noticeable bilateral

foraminal stenosis C5-6 due to facet and uncovertebral

joint osteoarthritis.”  

Dr. Vargas assessed: “Right Shoulder pain.  Right

Subacromial impingement with bursitis.  Right shoulder
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tendinosis of the supraspinatus tendon with partial

thickness tear.  Possibility changes Cervical spine with

degenerative disc disease, osteoarthritis of the

facets.”  Dr. Vargas planned conservative treatment and

placed the claimant on light work duty.  The claimant

received physical therapy visits beginning January 27,

2014 for his shoulder and neck pain.  The claimant also

continued to follow up with Dr. Vargas.  

The claimant underwent cervical epidural steroid

injections on May 6, 2014 and July 15, 2014.  

The claimant participated in a Functional Capacity

Evaluation on October 16, 2014: “Mr. Milligan completed

functional testing on this date with reliable results. 

Overall, Mr. Milligan demonstrated the ability to

perform work in the MEDIUM classification of work as

defined by the US Dept. of Labor’s guidelines over the

course of a normal workday with limitations as noted

above.”  Dr. Vargas assigned the claimant a 5% permanent

impairment rating for the cervical spine on December 9,

2014.  

Jarrett W. Stark, PA, saw the claimant on August 5,

2015: “Frank M. Milligan is here for complaints of right

4/10 lateral hip and groin pain that started about four
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weeks ago....Musculoskeletal: The right hip demonstrates

no deformity.  There is no erythema, ecchymosis, or

swelling.  TTP over the right greater trochanter.  There

is good ROM to the hip with internal and external

rotation....RADIOGRAPHIC FINDINGS: AP views of the

pelvis taken in clinic today demonstrate moderate

arthritic changes.”  Jarrett Stark assessed “1.  Right

greater trochanteric bursitis.  2.  Right hip

arthritis.”  Mr. Stark performed a corticosteroid

injection.  Jarrett Stark examined the claimant’s right

hip on September 9, 2015 and noted, “He exhibits

tenderness and bony tenderness.  He exhibits normal

range of motion, normal strength and no crepitus.”    

Dr. Robert J. Olive performed a right hip injection

with arthrogram on September 25, 2015.  It was reported

on October 12, 2015, “X-rays were taken today and show

severe DJD in the right hip with periarticular

osteophytes on both the acetabular side and the femoral

head side, moderate subchondral sclerosis, early

flattening of the femoral head.  ASSESSMENT: The patient

has severe right hip DJD.”  Dr. Olive noted, “The

patient has failed all means of conservative care and

wishes to proceed with total hip replacement.”    
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The claimant followed up with Dr. Vargas on

October 20, 2015: “77 years old male, who presents to my

clinic today for a reevaluation the pain in the right

shoulder and the cervical spine....The patient sustained

a work-related injury when he fell on December 12, 2013. 

The patient was considered at maximum medical

improvement in November 25, 2014....Patient is

complaining of persistent pain in the neck and right

shoulder.”  Dr. Vargas recommended physical therapy and

injection treatment.  

Dr. Olive reported on November 20, 2015: “Frank M.

Milligan is here for follow up of pain in and around the

right hip.  He had a cortisone injection of the right

hip in the past.  Apparently when the local anesthetic

wore off, he experienced pain sure enough that he had to

go to the emergency room.”  Dr. Olive reported, “X-rays

were reviewed and showed moderate to severe degenerative

joint disease of the right hip.  ASSESSMENT:

Degenerative joint disease right hip, moderate to severe

in nature, with poor response to cortisone

injection....Because of the poor response to cortisone

injection of the hip, I will re-inject him.”  
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Dr. Olive performed a right hip injection with

arthrogram on December 18, 2015.  The pre- and post-

operative diagnosis was “Advanced arthritis right hip

unresponsive to conservative care.”  Jarrett Stark’s

assessment on January 6, 2016 was “1.  Primary

osteoarthritis of right hip.  At this point he has

failed conservative care.  We will plan to replace the

hip in the next few weeks.”

Dr. Kenneth M. Rosenzweig examined the claimant on

January 8, 2016:

Frank is a 78-year-old gentleman who sustained
a work-related injury on December 13th, 2013,
while working for Mt. Ida School District, as
a maintenance worker, and had been previously
treated by Dr. Vargas, from Arkansas Specialty
Orthopaedics.  He has worked in this position
for 16 years.  He fell from the top to bottom
of bleachers, landing on the right hip and
right arm and shoulder.  His compensable
injuries include his right shoulder, right
hip, and cervical spine.  He had plain x-rays
of the right hip and right shoulder, and
underwent a cervical spine MRI on January 17,
2014.  He underwent epidural steroid
injections in July of 2014.  He reports that
he had immediate relief but did not provide
lasting benefit.  Today, he reports constant
ongoing right hip pain and neck pain....He is
currently scheduled with private insurance to
have a total hip replacement on January 26, 
2016, by Dr. Robert Olive, in Hot Springs,
Arkansas.  Mr. Milligan has asked for my
opinion regarding whether the hip finding is
related to his fall....

Plain radiographs of the hips reveal
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degenerative changes but no fractures.  The
x-rays were performed in December of 2013....

Examination of the hip reveals pain with hip
roll.  He is unable to rotate the hip....

An AP pelvis and lateral right hip reveals
osteoarthritis of the hip with significant
joint space collapse but no fractures or AVN.
This collapse is consistent with chondrolysis.
There is no eccentric wear or significant
sclerosis.  It is certainly possible that he
had a severe contusion to his degenerative hip
at that time and underlying chondrolysis where
he had full concentric collapse of the
joint....

Dr. Rosenzweig’s impression was “1.  Chondrolysis

to the right hip, with concentric collapse, currently

scheduled for a right total hip arthroplasty on

January 26, 2016, through his private insurance with Dr.

Robert Olive.  2.  Facet spondylosis and foraminal

stenosis with radicular symptoms, which may require

future cervical spine injections consisting of an

epidural, and possibly facet injections.  3.  MRI

documented partial right rotator cuff tear, to what

appears to be a previously operated on shoulder.”  Dr.

Rosenzweig stated, “1.  With the complete loss of joint

space in a concentric fashion with a history of trauma,

certainly the trauma could have caused a severe

contusion without a fracture that resulted in

chondrolysis and concentric collapse of the hip joint. 
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He does not have typical osteoarthritic changes of

sclerosis or spur formation.  Given the findings on

x-ray, it is within medical certainty that greater than

50% of the current findings to the right hip are related

to trauma, as outlined.  If previous right hip x-rays

exist prior to his injury date, I could review these,

which may elucidate the current findings as to whether

they are chronic or progressive.”  

Dr. Olive reported on January 25, 2016, “Frank M.

Milligan is a 78 y.o. male with a long-standing history

of pain and around the right hip....He is to the point

now that the pain is essentially unbearable....He has

essentially failed all means of conservative care....The

patient has elected to undergo right total hip

arthroplasty.”  Dr. Olive performed a “Right Total Hip

Arthroplasty” on January 26, 2016.  The pre- and post-

operative diagnosis was “End stage degenerative joint

disease Right Hip - unresponsive to conservative care.” 

The claimant testified that the hip arthroplasty

resolved his pain.    

The claimant followed up with Dr. Rosenzweig on

March 1, 2016: “He has now undergone a total hip

arthroplasty effective January 26, 2016 by Dr. Oliver
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(sic) in Hot Springs.  The surgery went well.  He is

recovering well.  His hip pain is much better.  His neck

and shoulder pain continues to pop and is not improved.” 

Dr. Rosenzweig’s impression was “1.  Degenerative disc

disease, cervical spine.  2.  Facet disease, cervical

spine.  3.  Persistent inflammation due to aggravation

of his neck from a hard fall.  4.  Stable total hip

arthroplasty.”  Dr. Rosenzweig performed medial branch

blocks in the claimant’s cervical spine on March 30,

2016.  

A pre-hearing order was filed on May 3, 2016.  The

claimant contended that “as a result of his compensable

injury on December 12, 2013, he required a total right

hip replacement which is reasonable and necessary

medical treatment as a consequence of his compensable

injury.  The claimant also contends that in the fall he

sustained on the date of injury he also sustained a

compensable injury to his cervical spine for which he is

entitled to all reasonable and necessary medical

treatment.  The claimant reserves all other issues.” 

The respondents contended, among other things, “The

claimant cannot prove, by a preponderance of the

credible evidence, that his right hip condition,
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including the right total hip arthroplasty of

January 26, 2016, is causally related to his compensable

injury of December 12, 2013.”

The parties agreed to litigate the following

issues:

1.  Whether the claimant’s right hip condition
and total hip arthroplasty are related to the
compensable injury of December 12, 2013.
2.  Whether the claimant is entitled to hip
surgery.
3.  Whether the claimant is entitled to
additional medical treatment for his cervical
spine.  
4.  Whether the claimant is entitled to
temporary total disability benefits from
January 26, 2016 to a date yet to be
determined.
5.  Attorney’s fees.  

After a hearing, an administrative law judge filed

an opinion on September 8, 2016.  The administrative law

judge found, among other things, that the claimant did

not prove he sustained a compensable injury to his hip. 

The claimant appeals to the Full Commission.

II.  ADJUDICATION

The parties stipulated that the claimant sustained

a compensable injury to his cervical spine on

December 12, 2013.  The pre-hearing order of record did

not indicate that the claimant contended that he also

sustained a compensable right hip injury on December 12,
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2013.  Rather, the claimant contended that his total

right hip replacement was reasonably necessary “as a

consequence of his compensable injury.”  If an injury is

compensable, then every natural consequence of that

injury is also compensable.  Air Compressor Equip. v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  The basic

test is whether there is a causal connection between the

two episodes.  Jeter v. B.R. McGinty Mechanical, 62 Ark.

App. 53, 968 S.W.2d 645 (1998). 

The parties agreed to litigate “1.  Whether the

claimant’s right hip condition and total hip

arthroplasty are related to the compensable injury of

December 12, 2013.”  The administrative law judge did

not adjudicate whether the claimant’s right hip

replacement was “a natural consequence” of the

compensable cervical injury, as was agreed in the pre-

hearing order.  Instead, the administrative law judge

determined that the claimant did not prove he sustained

a compensable right hip injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2012).  The claimant

on appeal now essentially argues that he sustained a

compensable right hip injury on December 12, 2013 at the

same time as his compensable cervical injury.  The
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claimant does not argue that his right hip condition was

“a natural consequence” of the compensable cervical

injury.   

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-102(4)(Repl. 2012), provides, in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).
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An administrative law judge found in the present

matter, “1.  The claimant in this matter has failed to

prove by a preponderance of the evidence that he

suffered a compensable injury to his hip on December 12,

2013.”  The Full Commission reviews an administrative

law judge’s decision de novo, and it is the duty of the

Full Commission to conduct its own fact-finding

independent of that done by the administrative law

judge.  Crawford v. Pace Indus., 55 Ark. App. 60, 929

S.W.2d 727 (1996).  The Full Commission makes its own

findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).

The Full Commission finds that the claimant in the

present matter did not prove he sustained a compensable

injury to his right hip.  As we have discussed, the

parties stipulated that the claimant sustained a

compensable injury to his cervical spine on December 12,

2013.  The claimant testified that he was standing on a

set of bleachers and “I stepped off and went down the

bleachers....I fell and hit about on the third row and I

ended up on about that fifth row down.”  The initial

medical report on December 12, 2013 indicated that the
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claimant complained of pain in his right shoulder, right

hip, and low back.  Nevertheless, the claimant did not

establish a compensable injury to his right hip by

medical evidence supported by objective findings.  An

x-ray of the claimant’s right hip on December 12, 2013

revealed the following: “Views of the right hip joint

spaces show no evidence of an acute fracture or

dislocation and the soft tissues are unremarkable. 

There is degenerative changes.  IMPRESSION: Degenerative

right hip.  No fractures noted.”

The x-ray on December 12, 2013 did not demonstrate

that the claimant sustained a compensable injury to his

right hip.  The evidence of record does not corroborate

the claimant’s testimony that he had “severe bruising on

my hip, that whole area where I landed.”  None of the

medical providers beginning December 12, 2013 reported

that the claimant had bruising in or around his right

hip.  The evidence does not demonstrate that the

degeneration reported in the claimant’s right hip was

causally related to the December 12, 2013 accident.  The

Full Commission recognizes Dr. Rosenzweig’s opinion on

January 8, 2016, “Given the findings on x-ray, it is

within medical certainty that greater than 50% of the



MILLIGAN - G505653 17

current findings to the right hip are related to trauma,

as outlined.”  It is within the Commission’s province to

weigh all the medical evidence and to determine what is

most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  The Full Commission

finds in the present matter that Dr. Rosenzweig’s

opinion is not corroborated by the record and is

entitled to minimal evidentiary weight.  

The claimant argues on appeal, “Employment injuries

which aggravate pre-existing conditions are compensable,

and a pre-existing condition does not disqualify a claim

if the employment aggravated, accelerated or combined

with the infirmity to produce the disability for which

compensation is sought.”  An aggravation is a new injury

resulting from an independent incident.  Pinkston v.

General Tire & Rubber Co., 30 Ark. App. 46, 782 S.W.2d

375 (1990).  An aggravation, being a new injury with an

independent cause, must meet the requirements for a

compensable injury.  Farmland Ins. Co. v. Dubois, 54

Ark. App. 141, 923 S.W.2d 883 (1996).  

The Full Commission finds in the present matter

that the claimant did not prove he sustained a

compensable injury to his right hip or a compensable
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“aggravation” injury to his right hip.  In accordance

with the statutory requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2012), we find that the claimant did

not prove he sustained an accidental injury causing

internal or external physical harm to his right hip. 

The claimant did not prove that he sustained an injury

to his right hip which arose out of and in the course of

employment, required medical services, or resulted in

disability.  The claimant did not prove he sustained an

injury to his right hip which was caused by a specific

incident identifiable by time and place of occurrence on

December 12, 2013.  Nor did the claimant establish a

compensable injury to his right hip by medical evidence

supported by objective findings.  The Full Commission

reiterates the x-ray on December 12, 2013 which showed

“no evidence of an acute fracture or dislocation and the

soft tissues are unremarkable.”  The degeneration

reported in the claimant’s right hip was not causally

related to the compensable cervical injury occurring

December 12, 2013.  The surgery performed by Dr. Olive

on January 26, 2016 was not reasonably necessary in

connection with the stipulated December 12, 2013

compensable injury to the claimant’s cervical spine.
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After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s

finding that the claimant did not prove by a

preponderance of the evidence that he sustained a

compensable injury to his right hip.  The claim for

benefits related to the claimant’s right hip is

respectfully denied and dismissed.

IT IS SO ORDERED.          

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his

hip on December 12, 2013; that the claimant failed to

prove that his hip issues were related to the

December 12, 2013 fall; that the claimant failed to
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prove a causal connection between the fall on

December 12, 2013 and his hip issue; and that the

claimant failed to prove with any reasonable medical

certainty that the 2013 fall aggravated his pre-existing

degenerative and arthritic hip conditions reflected in

the medical evidence.

Factual and Medical Background

The claimant was employed by the employer as a

custodial employee.  On December 12, 2013, the claimant

was checking emergency lights from the top row of the

bleachers in the gymnasium when he fell and landed about

three rows down from where he had been standing. 

According to the claimant, he landed on his right hip. 

As a result of this accident, the claimant sustained an

admittedly compensable injury to his neck and right

shoulder.  The claimant also contends that he injured

his right hip in the same accident.

Following his work-related accident, the

claimant was first seen at the office of Dr. Michael

Verser by Shannon L. Taylor, a physicians’ assistant. 

Taylor noted complaints of pain in the right hip, right

shoulder and lumbar spine and ordered x-rays for these

areas of injury.  The films of the right hip showed no
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fractures or dislocations.  Degenerative changes to the

hip were noted.  

The claimant’s next appointment at Dr.

Verser’s clinic was on December 2, 2013.  During that

appointment MRI scans were ordered for the claimant’s

right shoulder and cervical spine.  At that time the

claimant’s neck and shoulder pain had become bigger

issues than his hip.

The claimant was next evaluated by Dr. Victor

Vargas at the Arkansas Specialty Orthopaedic Clinic on

January 23, 2014.  Dr. Vargas’ report of that date only

mentioned neck and shoulder pain.  Despite being

provided hip x-rays by the claimant to review, no

evaluation of his hip was completed.  The claimant

testified that he inquired about hip treatment but was

informed that there was “no paperwork on it.”  According

to the claimant, a large multi-colored bruise had arisen

on his right hip area a couple of days after his fall

and persisted for a couple of weeks but was gone by the

time he got to see Dr. Vargas in January.  Throughout

the time that the claimant was under the care of Dr.

Vargas, no attention was given to his complaints of

right hip pain.
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The claimant underwent a Functional Capacity

Evaluation (hereinafter, “FCE”) on October 16, 2014. 

Dr. Vargas reviewed the FCE and noted the following in

his December 9, 2014 records:

The patient has had a functional
capacity evaluation on October 17.
The results of the evaluation
indicated that a reliable L4 was put
fourth [sic] with consistency of the
measurements.
The patient demonstrated the ability
to perform material handling with
maximal occasional lifting carrying
up to 50 pounds and on a frequent
basis lifting and carrying up to 20
pounds and 10 pounds on a constant
basis that qualified him for a
physical demand category medium.
He is able to perform functional
tasks such as walking and climbing
the stairs[,] push and pull carts[,]
stooping[,] crouching[,] and
kneeling imbalance on the frequent
and custom basis.  There is mildly
decreased use [of] the right upper
extremity for reaching overhead with
a 5 pounds limited [sic].
In conclusion the patient is able to
perform work activity on the median
classification for a normal work
day. 
[Illegible] bimanual lifting and
carrying after 50 pounds.

Reaching overhead with the right
upper extremity on a frequent basis
(34 66% of the workday) up to 5
pounds.

Impairment rating
The patient is entitled to 5%
permanent impairment rating in
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regards of the claim of pain in the
cervical spine.
Based on the Guides to the
Evaluation of Permanent Impairment
Fourth [E]dition.  From the American
Medical Association.

Eventually, the claimant petitioned for and

was granted a change of physician from Dr. Vargas to Dr.

Kenneth Rosenzweig.  In his initial history Dr.

Rosenzweig inquired about the mechanism of injury and

noted that the claimant fell and landed on his right

hip, which he characterized as a compensable injury.  By

the time the claimant saw Dr. Rosenzweig, he had become

discouraged by Dr. Vargas’ failure to treat his hip pain

and had gone outside of his workers’ compensation claim

to seek medical attention for it on his own.  The

claimant sought treatment from Dr. Robert Olive, who

performed a total right hip arthroplasty on January 26,

2016.

Dr. Rosenzweig offered the following opinion

regarding the claimant’s right hip:

With the complete loss of joint
space in a concentric fashion with a
history of trauma, certainly the
trauma could have caused a severe
contusion without a fracture that
resulted in chondrolysis and
concentric collapse of the hip
joint.  He does not have typical
osteoarthritic changes of sclerosis
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or spur formation.  Given the
findings on x-ray, it is within
medical certainly [sic] that greater
than 50% of the current findings to
the right hip are related to trauma,
as outlined.  If previous right hip
x-rays exist prior to his injury
date, I could review these, which
may elucidate the current findings
as to whether they are chronic or
progressive.

Prior to the claimant’s work-related accident,

the claimant had right hip pain in April of 2012.  Dr.

Jarrett Stark attributed this pain to trochanteric

bursitis which resulted from a change of gait from

surgeries on the lower extremities.  The claimant had

undergone a right total knee arthroplasty.  According to

the claimant, the hip pain resolved once his knee had

healed.  The claimant testified as follows:

Q So following your right knee
replacement, you had a gait
derangement that caused your
hip to hurt?

A That is what he told me.

Q After your knee healed, did
your hip still hurt?

A No. No.

Q Did you seek medical treatment
in any way after that date for
right hip pain in 2012?

A No, sir.
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Q Okay.  That would have been
about a year and eight months
prior to your injury at work,
correct?

A Yes, sir.

Q In that period of time, did you
have any kind of problems with
your right hip?  Any kind of
pain or problems?

A No, sir.

Q Were you taking any medication
for your right hip?

A No, sir.

Q Were you seeing any physicians
or seeking medical attention
for your right hip in that 20-
month period?

A No, sir.

Opinion

Compensability of Right Hip Injury

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.
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App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

Dr. Kenneth Rosenzweig reviewed all the

claimant’s medical records and diagnostic films and

offers the opinion that with medical certainty the major

cause of the claimant’s right hip findings of

chondrolysis and concentric collapse of the hip joint

are related to his hip trauma.  Dr. Rosenzweig is the

only physician to offer an opinion regarding the

causation of the claimant’s right hip injury and he

clearly links the cause of the injury to the claimant’s
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work accident.  Dr. Rosenzweig offers a detailed

analysis of the mechanism of injury, how the findings

result from a traumatic injury rather than degeneration,

explaining that he has no typical osteoarthritic changes

of sclerosis and spur formation.

The claimant’s initial treating physician, Dr.

Vargas, never examined or mentioned the claimant’s right

hip because he had no paperwork on it, i.e., he was not

authorized by the respondents to treat the hip.  The

claimant offered testimony that he saw Dr. Robert Olive

on his own using his private health insurance because

his hip pain had become unbearable.  There was no

analysis of the mechanism of the claimant’s hip injury

offered by Dr. Olive, only discussion that the surgery

is necessary and was performed.

In addition to the medical evidence, the

claimant gave testimony regarding his hip injury.  The

claimant testified that he landed on his hip, sustained

significant bruising on his hip, and suffered pain in

his hip immediately after his accident, and that he

continued to worsen for several months until he

underwent hip surgery.  The claimant described himself

as being honest.  Also, the respondent’s witness,
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Sharron Carr, testified that the claimant was very

honest.  When asked if she took issue regarding the

truthfulness of the claimant’s testimony, Ms. Carr

stated, “I have no doubt that what he is saying is

true.”  I find the testimony of the claimant to be

credible.  

Clearly, the claimant had degeneration and

arthritis in his right hip; however, I find that the

claimant’s work-related accident aggravated these

conditions.  Prior to the claimant’s accident on

December 12, 2013, he was not experiencing problems with

his right hip.  Although he previously had trochanteric

bursitis in his right hip in 2012, the problem had

resolved and was no longer causing the claimant pain. 

The claimant was able to perform his job duties without

issues.  Sharron Carr testified that the claimant was a

good and valuable employee who generally did more than

was required of him.  Additionally, the claimant

testified that he was not taking pain medication and was

not being treated for issues with his right hip.  It was

not until the claimant fell on his right hip that his

condition reached a level that hip replacement surgery

was required.
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Considering the credible opinion of the

claimant’s treating physician, Dr. Rosenzweig, in the

context of the claimant’s testimony regarding his work-

related accident, it is clear that the gradual worsening

of the claimant’s right hip condition and need for hip

replacement surgery is a direct result of his work-

related accident on December 12, 2013.  Additionally,

the claimant’s pre-existing condition was aggravated by

that accident.  Therefore, I find that the claimant’s

right hip injury is a compensable injury.

Temporary Total Disability

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.
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Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). 

The claimant was unable to work from

January 26, 2019 through February 23, 2016 while he

recuperated following his right hip surgery.  Therefore,

the claimant is entitled to receive temporary total

disability benefits for that time period. 

Attorney’s Fees

In accordance with A.C.A. §11-9-715, I find

that the claimant’s attorney is entitled to attorney’s

fees for prevailing on the controverted claim for

indemnity benefits.

For the foregoing reasons, I would find that

the claimant proved by a preponderance of the evidence

that his right hip injury was compensable, thus he is

entitled to benefits for the applicable medical

treatment; that the claimant is entitled to temporary

and total disability benefits and attorney’s fees.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


