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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G301678

WAYNE LINDSTROM,
EMPLOYEE                         CLAIMANT

BILL DAVIS TRUCKING, INC.,
EMPLOYER   RESPONDENT 

YORK RISK SERVICES GROUP, INC.,
TPA          RESPONDENT 
     

OPINION FILED AUGUST 9, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JIM R. BURTON,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 13, 2017. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance
of the evidence that he is entitled to
additional temporary total disability
benefits from June 26, 2013 to February
26, 2014.

4. Claimant has proven by a preponderance
of the evidence that he is entitled to
additional medical treatment in the form
of a functional capacity evaluation.

5. Claimant has proven by a preponderance
of the evidence that he is entitled to a
controverted attorney’s fee on the
indemnity benefits awarded herein,
pursuant to Ark. Code Ann. §11-9-715
(Repl. 2012).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February

13, 2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the
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lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

           For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                        
                     SCOTTY DALE DOUTHIT, Chairman

 
                                                        
                     PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

Dissenting Opinion

          I respectfully dissent from the majority

opinion affirming and adopting the February 13, 2017,
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administrative law judge opinion in this claim.  The

administrative law judge, and now the majority, found

that the claimant is entitled to additional temporary

total disability benefits from June 26, 2013, through

February 28, 2014, and to additional medical treatment

in the form of a functional capacity evaluation.  For

the following reasons, I disagree. 

          a. Temporary Total Disability 

          Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  When an injured employee is totally

incapacitated from earning wages and remains in his

healing period, he is entitled to temporary total

disability. Id.  

          The claimant’s initial treating physician, Dr.

Brown, released the claimant to return to light-duty on

April 1, 2013.  In the interim, the claimant was seen by

orthopedic surgeon, Dr. Angel, who, having examined the

claimant and reviewed his right-knee MRI, released the

claimant to return to regular duty on March 25, 2013. 
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Thereafter, Dr. Brown released the claimant to regular,

unrestricted duty in mid-April, 2013.  

          The claimant did, in fact, return to work for

the respondent-employer following his release by Dr.

Brown.  Furthermore, the claimant continued to work

until he was taken off of work approximately two months

later by Dr. Swymn.  Dr. Swymn testified, however, that

he was unaware that the nature of the claimant’s job

duties had changed since his release to return to work

by Dr. Brown.  More specifically, Dr. Swymn testified

that the claimant failed to inform him that he was no

longer driving an 18-wheeler cross-country.  When he

learned the nature of the claimant’s modified work duty,

i.e., trimming shrub and sweeping cobwebs from the

ceiling, Dr. Swymn admitted that the claimant was not

totally incapacitated from working during that time that

he took the claimant off of work.  Rather, Dr. Swymn

confirmed that he had taken the claimant off of work

based solely on his belief that the claimant was still

driving an 18-wheeler cross-country, and that this posed

a serious safety issue considering the claimant’s

subjective complaints.

          Dr. Swymn originally took the claimant off of

work due to his right knee complaints.  In a letter

dated August 6, 2014, Dr. Swymn advised that he had
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mistakenly stated that claimant’s right knee was the

reason he was taken off of work, when he meant to say

that the claimant was being taken off of work pending an

MRI of his right ankle.  Whether Dr. Swymn took the

claimant off of work because of his knee or ankle is of

little consequence considering that Dr. Swymn based his

decision to take the claimant off of work on erroneous

information provided to him by the claimant.  Moreover,

after his release by Dr. Swymn, the claimant found

temporary work, then a full-time permanent position

operating heavy equipment; work that he intends to

perform until he retires. 

          Based upon the above and foregoing, the

claimant has failed to prove by a preponderance of the

evidence that he was totally incapacitated from earning

wages from June 26, 2013, through February 28, 2014. 

Ergo, the claimant has failed to prove that he is

entitled to temporary total disability benefits during

that period of time.  Therefore, I dissent from the

majority finding with regard to an award of temporary

total disability benefits in this claim.

          b. Functional Capacity Evaluation   

          The law requires an employer to provide

medical services that are reasonably necessary in
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connection with the compensable injury received by an

employee.  Ark. Code Ann. §11-9-508(A)(Repl. 2012).  The

claimant has the burden of proving by a preponderance of

the evidence that medical treatment is both reasonable

and necessary for the treatment of his compensable

injury.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W.3d 153 (2013).  

          Dr. Brown released the claimant to return to

light-duty on Monday, April 1, 2013, and scheduled him

to return in follow-up in two (2) weeks.  Dr. Brown

noted that she was hopeful to get the claimant back to

regular duty at his return appointment.  If not, Dr.

Brown stated that the claimant may need to undergo a

functional capacity evaluation.   When the claimant

returned to Dr. Brown on April 12, 2013, she noted that

the claimant had taken Hydrocodone for a minor

laceration.  Therefore, he was drug tested at that

visit.  Thereafter, Dr. Brown stated that there had been

“more than enough time” for the claimant to get back to

his “usual state of health from this accident which did

not even require him to go to the hospital” and which

revealed no definite objective findings.  Therefore, Dr.

Brown released the claimant to return to regular duty

without recommending a functional capacity evaluation.  

file:///|//doclink.htp?dockey=2666417@ARCODE&alias=ARCODE&cite=11-9-508
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          Thereafter, Dr. Grear performed surgery on the

claimant’s right ankle, assigned the claimant a

permanent physical impairment rating, and released the

claimant to unrestricted, regular work-duty.  In

correspondence to claimant’s counsel nearly a year

later, Dr. Grear indicated that a functional capacity

evaluation would be reasonable in the claimant’s case in

order to determine his physical limitations.  Dr. Grear

failed to state, however, that a functional capacity

evaluation was medically necessary.  Given the facts and

circumstances of this claim, I find that it is not. 

          As previously discussed, the claimant returned

to work after his release by Dr. Brown, and he continued

to work until being erroneously taken off of work by Dr.

Swymn several weeks later. When the claimant learned

that the respondent was controverting his benefits, the

claimant petitioned Dr. Swymn to release him to return

to work once more.  Dr. Swymn released the claimant to

return to work in late February 2014, after which time

the claimant found a temporary job operating heavy

equipment.  The claimant next found permanent employment

with his current employer; Martin-Marietta, where he

operates heavy machinery such as bulldozers and

excavators, operates a Bobcat, works as a brakeman for

their onsite railroad, and volunteers to perform such
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activities as shoveling, cleaning, washing equipment,

and repairing equipment.  The claimant testified that he

knows his own physical limitations and that, if he was

limited by an activity as a result of his ankle or wrist

injury, he would know by now.  Bottom line – - the

claimant knows what he can and cannot do.  The claimant

testified that his current job is something he can

retire from.

          In conclusion, the claimant currently works as

a heavy machine operator; a job from which he plans to

retire.  Furthermore, the claimant fully understands his

physical capabilities and limitations.  Because the

purpose of a functional capacity evaluation is

essentially to ascertain what the claimant admittedly

already knows - - his physical capabilities – - in order

to place him in a job that suits his physical

capabilities - - a job which he already has - - the

claimant has failed to prove that a functional capacity

evaluation is reasonable or necessary medical treatment

for his compensable injury.  Therefore, I dissent from

the majority finding that the claimant is entitled to

this evaluation.

 

                                                         
                     CHRISTOPHER L. PALMER, Commissioner


