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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON HATFIELD,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 24, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on June 1, 2016, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. The parties’ stipulation that claimant earned
sufficient wages to entitle him to
compensation at the rates of $484.00 for total
disability benefits and $363.00 for permanent
partial disability benefits is also hereby
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accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that he was
performing employment services at the time of
his stipulated fall on February 7, 2014.
Therefore, claimant did not suffer a
compensable injury while employed by the
respondent.

4. Pursuant to Commission Rule 099.20 respondent
is liable for the cost of the deposition
testimony of Gilverto Garcia in the amount of
$488.00.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority opinion that pursuant to Commission Rule

099.20, the respondent is liable for the cost of the

deposition testimony of Gilverto Garcia in the amount of

$488.00.  However, I dissent from the majority’s finding

that the claimant failed to prove by a preponderance of

the evidence that he was performing employment services

at the time of his stipulated fall on February 7, 2014;

therefore, the claimant did not suffer a compensable

injury while employed by the respondent.  

Factual & Medical Background
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At the time the injury, the claimant was an

Assistant Manager Trainee.  The claimant was

participating in an eight-week training course at the

Wal-mart store on Martin Luther King in Fayetteville,

Arkansas.  On February 7, 2014, the claimant slipped and

fell on the sidewalk between the employee parking lot

and the east side of the Wal-Mart building.  The

claimant and other witnesses testified that there was

ice on the sidewalk that had not been salted.  After his

fall, Brandon Merritt and Isaias Morales helped the

claimant get to his feet.  The claimant testified that

his injuries immediately after the fall were pain in his

back, leg, ankle and wrist.  The claimant also testified

that he reported the fall to the Facilitators on the

same day that it occurred.  The claimant left the

training early that day; at approximately 2:30 p.m.

Believing that the claimant was not clocked in

when this incident occurred, Wal-Mart treated the claim

as a customer accident.  However, the claimant testified

that he believed that he was on the clock from the time

he left his house and documented his time accordingly. 

There was also testimony from Piper Perkins, who was one

of the claimant’s Facilitators at the time of the
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accident.  Perkins testified that the claimant was

responsible for recording his own time into the

computer.

The claimant introduced various policies from

the training manuals as evidence that he was providing

employment services at the time of his injury. 

According to Wal-Mart’s policies, Assistant Manager

Trainees are expected to act professional and conduct

themselves in a respectful manner at all times on and

off the clock.  Assistant Manager Trainees’ performance

and behavior on and off the clock is considered a

reflection of the leader/manager they will be and can

have a direct impact on their success in the class.  The

claimant testified that he took Wal-Mart’s mission

seriously, and he was proactive in observing safety

issues in the parking lot as a manager trainee. 

The policy regarding travel and expenses

stated, “external hires will be reimbursed commute time

from home to training venue, since no ‘normal daily

commute’ has been established.  This travel is

considered time on the clock.”  This policy was the

basis for the claimant’s belief that he was on the

clock.  The claimant testified that he used the time he
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left his house as his clock-in time.  The claimant

offered testimony that he was told to observe the

parking lot for safety –- looking for carts, making sure

there’s no trash, and checking the flag.

The claimant graduated from the training

program and became an assistant manager in Joplin,

Missouri.  Once he began working at his permanent

location, he was on his feet all day, having to run

around and various activities without being able to

rest.  During training, the claimant would be in the

training classroom going through the handbook the

majority of the time.  As an assistant manager, the

claimant was also working twelve-hour shifts instead of

the eight-hour shifts he worked during training. 

Because of this increased activity, the claimant began

to have problems with his knee and ankle swelling and

having shooting pain down his leg.  

Brandon Meredith testified that he did not

remember the incident; however, he was the only witness

who gave a written statement about the incident. 

Meredith’s statement indicated:

I was walking into work and
witnessed Mr. Libby laying on the
ground. I took Mr. Libby by the arm
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and helped him to his feet.  Once on
his feet Mr. Libby stated that his
back hurt and he felt nauseous.  His
left hand was also red and appeared
to have limited movement[.] End of
statement.

Meredith testified that as a salaried member

of management, you’re always on the clock and you’re

expected to notice things from a safety perspective as

soon as you get out of your car.  However, according to

Meredith, there is a distinction between managers and

trainees.  According to Meredith, trainees are not

expected to be proactive and act like an assistant

manager until they’re on the clock.

Isaias Morales, who went through the trainee

program with the claimant, also testified.  Morales

testified that he remembers the claimant falling and

that it was icy.  He stated that he tried to help the

claimant up.  Additionally, Morales testified that the

claimant complained of pain to his right, lower back

area.

Piper Perkins also testified at the hearing. 

Perkins was one of the Facilitators during the

claimant’s training.  Perkins was asked the following:

Q.  Was he paid for walking from his car into
the store?
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A. No, unless he put the time in
that he managed hisself [sic]
and compensated hisself [sic]
for that.

Perkins admitted that he had no evidence that

the claimant was not inputting his time from home to the

classroom.

The claimant initially sought medical

attention from his primary care physician, Dr. Al

Gordon.  Ultimately, the claimant underwent surgery in

Florida on January 29, 2016.  The claimant testified

that he tried to go back to work around March 18, 2016

but his position in Joplin was no longer available.  The

claimant indicated at the hearing that he was looking

for work.

Opinion

Employment services may be defined as an

activity which benefits the employer.  CV’s Family Foods

v. Caverly, 2009 Ark. App. 114, 304 S.W.3d 671 (2009). 

The test for whether an employee’s injuries resulted

from work-related services is whether the injury

occurred within the time and space boundaries of

employment when the employee was carrying out the

employer’s purpose or advancing the employer’s interest
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either directly or indirectly.  White v. Georgia-Pacific

Corp., 339 Ark. 474, 6 S.W.3d 98 (1999).

The claimant testified that he had clocked

himself in from the time he left his house.  Although it

may have been a mistaken belief, the claimant believed

he was supposed to document his time as on the clock

from the time he left his house; so he did.  In that the

claimant was responsible for managing the documentation

of his time, the claimant was on the clock when he was

injured.  In other words, the claimant was within the

time and space boundaries of employment.  

Additionally, the claimant was advancing the

employer’s interest.  The claimant was parked in the

designated employee parking lot as instructed, he was

observing the parking lot for safety and cleanliness as

he was attempting to enter the building.  According to

the claimant, he was making these observations so that

he could report any issues to the management team and

those problems could be corrected.  When we consider the

reason the claimant and other employees were required to

park in a designated employee parking lot, it becomes

apparent that the claimant was advancing the employer’s

interests, at least indirectly.  Parking in the employee



Libby-G600441 10

lot, which is away from the building, left the best

parking spaces open for the employer’s customers.  Also,

performing these duties were a benefit to the employer

because it helped ensure the safety of its customers and

it gave customers a positive shopping experience.

Even if it is found that the claimant was not

on the clock, I believe he was performing employment

services.  In Foster v. Express Personnel Services, 93

Ark. App. 496, 222 S.W.3d 218 (2006), the claimant

worked in the accounts receivable department of an

automobile dealership.  Her job duties required her to

process credit card slips and e-checks.  She was also

required to pick up warranty slips from a warranty clerk

and confer with the auto service manager.  The

claimant’s office was located on the second floor of the

dealership’s used car building; however, the service

manager and the warranty clerk’s offices were located in

a separate service building.  Between those areas was a

service bay area where clients brought their vehicles to

be serviced.  The claimant’s normal business routine

when she arrived at work was to walk into the service

bay area, go into the used car building and go to a

cashier’s desk on the first floor to pick up credit card
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receipts before going to her own desk.  On the day of

her injury, the claimant had entered the service bay

area and was on her way to the cashier’s desk to pick up

the credit cards and e-checks when she slipped and fell. 

The claimant was injured and filed a claim for

compensation benefits.  Both the Administrative Law

Judge and the Full Commission found that the claimant

was not performing employment services at the time of

her injury.  The Court of Appeals reversed this decision

and found that the claimant was performing employment

services.  In doing so, the Foster Court noted:

Regardless of the fact that Foster
had not reached her desk or the
cashier’s desk or was outside of the
building in which her office was
located, she was unquestionably
injured in an area in which
employment services were expected of
her.  In short, workers’
compensation law does not require
the infinitesimal scrutiny of a
Claimant’s conduct posited by the
employer in this case.  The real
issue is not whether Foster was ‘on
the clock’ when she was injured or
whether she was on her way to the
cashier’s desk or her own desk. 
Rather, the issue is whether the
injury occurred within the time and
space boundaries of the employment
when Foster was carrying out the
employer’s purpose or advancing its
interest directly or indirectly.

  



Libby-G600441 12

Foster, supra.

In addition to Foster, the facts of this case

are also analogous to the facts in Barrett v. C.L.

Swanson, 2010 Ark. App. 91.  In Barrett, the claimant

had clocked out for the day.  Before leaving she

observed the mailbox and fax machine.  On her way out of

the office she tripped on a carpet.  The Court of

Appeals reversed the Commission decision denying

compensability, indicating:

It does not matter that at the time
of the fall appellant had already
clocked out, because the testimony
proved that she often worked off the
clock and that she checked the
mailbox and fax machine each day
after clocking out.

Barrett, supra.

The Court concluded that claimant’s actions

while off the clock advanced her employer’s interests.

As in Foster and Barrett, the claimant was

performing work-related services while not on the clock. 

Similarly, the claimant was injured in an area where

employment services were expected of him.  Thus, the

claimant was performing employment services.

For the aforementioned reasons, I find that

the claimant proved by a preponderance of the evidence
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that he was performing employment services when he was

injured on February 7, 2014.  Therefore, I dissent from

the finding of the majority.  

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

   
                                                      

PHILIP A. HOOD, Commissioner


