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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed March 30, 2017.  The

administrative law judge found that the claimant

sustained an injury arising out of his employment on

January 8, 2015.  The administrative law judge found

that the claimant “suffered a compensable aggravation of

the compensable injury in April 2016.”  After reviewing

the entire record de novo, the Full Commission finds

that the claimant proved by a preponderance of the
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evidence that he sustained a compensable injury on

January 8, 2015.  The claimant did not prove that he

sustained a compensable injury on April 21, 2016.  

I.  HISTORY

The record indicates that James A. LeFlore, now age

46, became employed with the City of West Memphis in

1998.  The parties stipulated that the employment

relationship existed “at all times pertinent, to include

January 8, 2015.”  The claimant testified on direct

examination:

Q.  Tell us what happened on that day, James.

A.  Well, I was - it was close to getting off
time, and Josh Grabowski asked me and another
co-worker, Chris Mayhew, would we go down and
change a manhole lid out, so - and we went
down the way, and we had to take the sledge
hammer and beat it up.  And when I was lifting
up on the - it’s a ring on the hole to lift up
on it, it caught, and when it caught, it like
just - I felt it in my back, the lower part of
my back.  

The claimant testified that he reported the

accident to representatives of the respondent-employer. 

Riley LeFlore, the claimant’s cousin, testified that he

worked with the claimant and was the claimant’s

supervisor at the time of the accident.  Riley LeFlore

testified that the claimant told him he had injured his
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back.  Riley LeFlore testified that the claimant’s

injury occurred as a result of “pulling up on that

manhole cover.  He just said he hurt his back.”    

According to the record, the claimant treated at

Family Practice Center of West Memphis on January 12,

2015.  It was noted at that time, “He complains of low

back pain hurting since Friday.  His left leg is going

numb occasionally.  Patient has no previous history of

injury to this area.”  A physician assessed

“Musculoskeletal back pain.”  

Dr. Michael Hood examined the claimant on

January 19, 2015:

This is a 43-year-old gentleman who injured
his low back on January 8, 2015 during the
course of his normal work day.  The patient
is not following this under workers’
compensation.

At this time, he states he was lifting a heavy
manhole, developed sharp pain in the low back.
Since that time, he has had increasing pain in
the low back radiating down the left thigh
with numbness and tingling in the left
thigh....

Examination of the lumbar spine reveals
globally moderately diminished lumbar range
of motion.  Mild left-sided paraspinal spasm
and tenderness....

X-RAYS: Radiographs of the lumbar spine reveal
no fracture, dislocation, or destructive
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lesion.

Dr. Hood’s impression was “Lumbar disk herniation

with left lower extremity radiculopathy.”  

Dr. Hood arranged an MRI of the claimant’s lumbar

spine, which was taken on January 22, 2015 with the

following impression:

1.  Severe bilateral neuroforaminal narrowing
at L5-S1, slightly worse on the left, likely
crushing the exiting left L5 nerve root.
2.  Disc bulge and facet arthropathy at L4-L5
resulting in mild right and moderate left
neuroforaminal narrowing.  
3.  No disc herniation or central canal
stenosis at any level.  

Dr. Phillip Green performed a lumbar epidural

steroid injection on February 2, 2015.  The claimant

testified that the injection provided temporary relief

of his back pain.  

The claimant testified on direct examination:

Q.  Tell us what happened on April 21, 2016.

A.  We had a - we had a job going on I think
it was on Pryor....My boots was muddy and it
slipped, I was slipping.  I was like, man, you
know, just like wreck it all again.  And so I
finally got out of the hole and just - I ended
up taking off of work for like three - two or
three days, something like that....

Q.  What were the symptoms immediately after
the incident on April 21, 2016?
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A.  Actually, it felt like it was just the
same area and same spot, just - just throbbing
pain, just hurting.

Dr. Fereidoon Parsioon examined the claimant on

June 9, 2016:

This is a 44-year-old black gentleman who is
referred for back pain and left lower
extremity pain of 1 to 1 ½ years duration.  He
states he was evaluated for disc problems with
another MRI last year.  The pain started at
work when he was lifting an object and a few
days later he started having back pain and
numbness of the left lateral thigh.  He states
he reported this to his supervisor; however,
there was no written report at that time and
the supervisor has left that job....

I reviewed an MRI of the lumbar spine dated
June 6, 2016, which showed a small right L5/S1
disc bulge with mild bilateral L4/L5 foraminal
stenosis.  There is a left foraminal and
lateral disc bulge present at L3/L4 with
foraminal stenosis and impingement of the
ganglion....

Dr. Parsioon’s impression was “1.  Back pain and

left lower extremity pain with atrophy and weakness of

the left quadriceps muscle due to left foraminal and

lateral L3/L4 ruptured disc....Due to the weakness,

atrophy, and long-lasting pain, he needs to have a left

lateral approach with microdiscectomy at L3/L4 level.”  

Dr. Parsioon returned the claimant to work on

June 9, 2016 with the following limitations: “No lifting
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heavier than 10 #’s.”  Dr. Parsioon stated on June 13,

2016, “I am going to start this gentleman on physical

therapy for three weeks.  He has had lumbar epidural

blocks before coming to see me without any benefit.  I

will see him back after physical therapy is complete for

further recommendations.  He can continue working with

10 pounds weightlifting restrictions.  If he is not

better on return, then we will proceed with left L3/L4

microdiscectomy.”    

The claimant signed a Form AR-C, Claim For

Compensation, on July 21, 2016.  The claimant indicated

on the Form AR-C that the date of accident was

January 8, 2015: “Lifting upon manhole and hurt my

back.”

Dr. Parsioon reported on July 28, 2016:

This is a gentleman whom I initially saw on
June 9, 2016 back pain and left lower
extremity pain.  He had a left L3/L4 foraminal
and lateral ruptured disc with quadriceps
weakness and atrophy.  I saw him again on June
13, 2016 and he was still complaining of back
and left lower extremity pain.  I sent him for
three weeks of physical therapy.  He has
completed this and is here for follow-up.  

On today’s visit, he states that physical
therapy did not help him.  He states that the
majority of his pain is in his back; however,
he also gets some left lower extremity pain
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and numbness in the lateral aspect of the left
thigh....No new injuries are reported....

The only problem I have with this gentleman’s
clinical presentation is the majority of his
pain is a muscular-type back pain and not leg
pain.  I told him that is not a good
indication for surgical intervention.  I told
him I am going to send him for an EMG/NCV of
the left lower extremity.  He can work with 10
pounds weightlifting restrictions as he has
been.  I will see him back after his study is
complete for further recommendations.  

The record contains a Controlled Substance Test

Result dated August 5, 2016.  The Controlled Substance

Test Result indicated that a post-accident test was done

on June 27, 2016, and that the claimant tested positive

for “Opiates.”  Another Controlled Substance Test

Result, dated August 12, 2016, indicated that the

claimant had also tested positive for “Morphine.”  

The claimant followed up with Dr. Parsioon on

September 8, 2016: “He is complaining of back pain.  He

has no left lower extremity pain now....I reviewed the

report of an EMG/NCV of the left lower extremity, which

was completely normal....I had a long discussion with

him and I told him that in the absence of leg pain and

resolution of his atrophy and weakness, there is no need

for surgical intervention on his ruptured disc.  I told
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him that he needs to return to see me if he starts

getting pain into the left thigh and left lower

extremity or if he has any other problems and I will be

more than glad to see him immediately.  He is released

from my care back to Dr. Webb for medical management. 

He can work without restrictions.”      

The claimant testified that the respondents

terminated his employment on September 13, 2016.  The

record indicates that the claimant’s termination was

based on the Controlled Substance Test Results.  The

respondents do not contend, pursuant to Ark. Code Ann.

§11-9-102(4)(B)(iv)(a)(Repl. 2012), that the claimant’s

injuries were substantially occasioned by illegal drugs

or prescription drugs in contravention of physician’s

orders.       

The claimant signed a Form AR-C, Claim For

Compensation, on October 20, 2016.  The claimant

indicated on the Form AR-C that the date of accident was

April 21, 2016.  The claimant described the cause of

injury: “Digging a hole & raised up to get out of the

hole slipped & injured back again.”     

A pre-hearing order was filed on November 28, 2016. 
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The claimant contended that he sustained “compensable

lower back injuries as the result of lifting a manhole

cover on January 8, 2015 and slipping in a hole on

April 21, 2016.”  The claimant contended that he was

entitled to “medical benefits and TTD benefits from

June 27, 2016 until September 8, 2016.”  

The respondents contended that “the claimant did

not sustain a compensable injury to his lower back on

January 8, 2015 and is not entitled to medical or

indemnity benefits.  In the alternative, should it be

found that the claimant sustained a compensable injury

on January 8, 2015, respondents contend that the medical

treatment claimant seeks currently, including an L3/L4

microdiscectomy, is unrelated.  Regarding Claimant’s

April 21, 2016 claim, Respondents [contend that the

claimant] did not sustain a compensable injury to his

back that arose out of and in the course of his

employment.”  

An administrative law judge scheduled a hearing on

the issues of “Compensability (medical and temporary

total disability benefits) and controverted attorney’s

fees.” 
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After a hearing, an administrative law judge filed

an opinion on March 30, 2017.  The administrative law

judge found that the claimant proved he sustained an

injury to his back on January 8, 2015.  The

administrative law judge found that the claimant

“suffered a compensable aggravation of the compensable

injury in April 2016.”  The administrative law judge did

not award temporary total disability benefits, and the

claimant does not appeal that finding.  The

administrative law judge found that the claimant proved

he was entitled to reasonably necessary medical

treatment.  The respondents appeal to the Full

Commission. 

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical
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evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(E)(i)

(Repl. 2012).  “Preponderance of the evidence” means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has sustained his burden of

proof by a preponderance of the evidence that he

sustained an injury to his back arising out of and in

the course of his employment on January 8, 2015[.]” The

Full Commission finds that the claimant proved he

sustained a compensable injury.  The parties stipulated

that the employment relationship existed on January 8,

2015.  The claimant testified that he felt a pain in his

back on that date while lifting a manhole cover.  The
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claimant testified that he reported the accident to his

supervisors, and one of the supervisors, Riley LeFlore,

corroborated the claimant’s testimony.  Riley LeFlore’s

status as the claimant’s cousin does not diminish his

testimony with regard to the January 8, 2015 accident.  

The medical evidence of record also corroborated

the claimant’s testimony.  The claimant began treating

for low back pain on January 12, 2015, and Dr. Hood on

January 19, 2015 expressly noted that the claimant

injured his back at work on January 8, 2015.  Dr. Hood

reported that the claimant developed sharp pain in his

back while lifting a heavy manhole cover.  Dr. Parsioon

several months later reported that the claimant’s back

pain “started at work when he was lifting an object.”  

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he

sustained an accidental injury causing physical harm to

his body.  The claimant proved that the injury arose out

of and in the course of his employment and required

medical services.  The injury was caused by a specific

incident and was identifiable by time and place of
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occurrence on January 8, 2015.  The claimant established

a compensable injury by medical evidence supported by

objective findings not within the claimant’s voluntary

control, namely, Dr. Hood’s report of “paraspinal spasm”

on January 19, 2015.  We find that this objective

medical finding was causally related to the January 8,

2015 accidental injury and was not the result of a pre-

existing condition or prior injury.  

The administrative law judge found that the

claimant “suffered a compensable aggravation of the

compensable injury in April 2016.”  The Full Commission

does not affirm this finding.  An aggravation is a new

injury resulting from an independent incident.  Maverick

Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a

compensable injury in order to establish compensability

for the aggravation.  Farmland v. DuBois, 54 Ark. App.

141, 923 S.W.2d 883 (1996).    

In the present matter, the claimant contended that

he sustained a compensable injury as the result of

“slipping in a hole on April 21, 2016.”  The claimant
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testified that he slipped on that date and felt pain “in

the same spot, just throbbing and hurting.”  The

probative evidence does not demonstrate that the

claimant sustained an accidental injury on April 21,

2016.  There is no medical evidence of record

corroborating the claimant’s contention that he injured

his back at work on April 21, 2016.  When Dr. Parsioon

began treating the claimant on June 9, 2016, Dr.

Parsioon was treating the claimant for symptoms related

to the January 8, 2015 accidental injury.  Nor does the

record show that the claimant sustained a disc bulge or

herniation as a result of the alleged April 21, 2016

incident.  Nor were there any reports of “muscle spasm”

or other objective medical findings causally related to

the alleged April 21, 2016 accidental injury.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury on April 21, 2016.  The

claimant did not prove that he sustained an accidental

injury causing internal or external physical harm on

that date.  The claimant did not prove that he sustained

an injury on April 21, 2016 which arose out of and in
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the course of employment, required medical services, or

resulted in disability.  The claimant did not prove that

he sustained an injury which was caused by a specific

incident or was identifiable by time and place of

occurrence on April 21, 2016.  Nor did the claimant

establish a compensable injury on April 21, 2016 which

was supported by objective medical findings.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury on January 8, 2015.  The claimant did

not prove that he sustained a compensable injury or

compensable “aggravation” on April 21, 2016.  The

claimant proved that the medical treatment of record was

reasonably necessary in connection with the January 8,

2015 compensable injury.  See Ark. Code Ann. §11-9-

508(a)(Repl. 2012).  The Full Commission expressly notes

Dr. Parsioon’s report on September 8, 2016, “There is no

need for surgical intervention on his ruptured disc.” 

There are no medical opinions of record contradicting

Dr. Parsioon’s opinion, and the claimant did not prove

he was entitled to surgery as a result of the January 8,
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2015 compensable injury.  For prevailing in part on

appeal to the Full Commission, the claimant’s attorney

is entitled to a fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

CONCURRING AND DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that he sustained a

compensable back injury on January 8, 2015.  I concur,

however, with the majority finding that the claimant

failed to prove that he sustained a compensable injury

on April 21, 2016.

The record demonstrates that the claimant had

filed five (5) previous claims of injury prior to his

current claim, he understood the protocol for reporting
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a work-related injury, and he sought medical treatment

on his own pursuant to his alleged January 8, 2015, back

injury.  Yet, the claimant failed to file a claim of

injury alleging a January 8, 2015, injury until July 21,

2016, or, approximately a year-and-a-half later. 

Moreover, the claimant failed to include any statement

of an alleged April 21, 2016, injury on his July 2016,

Form C.  Rather, the claimant first reported his April

2016, injury during his deposition of September 27,

2016, then waited until October 20, 2016, to file a Form

C alleging a second back injury.

The claimant’s testimony concerning these two

injuries was, at best, vague and ambiguous, and often

contradictory to other evidence of record.  For example,

whereas the claimant initially testified that he

informed his cousin, Riley LeFlore that he had hurt his

back on the afternoon of January 8, 2015, he later

stated that it could have been the following day when he

actually informed Riley of his injury; a day on which

the claimant did not work.  Furthermore, the claimant

filed a Form C alleging a back injury on April 21, 2016,

yet he repeatedly testified that his low back symptoms
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were “ongoing.”  

The claimant claimed that he was dealing with

his ongoing symptoms until it became apparent to his

superiors that he “was missing quite a bit of days.” 

According to the claimant, it was at that point that his

foreman, Michael Lamb, reported his alleged April 2016,

injury to Todd Peterson.  However, Todd Peterson

credibly testified that he became aware of the

claimant’s alleged January 2015, injury when it was

brought to his attention that the claimant was facing

possible surgery due to a work-related injury. 

Furthermore, Peterson testified that he knew nothing of

the claimant’s alleged April 2016, injury until the day

before the hearing.  

In addition, the claimant testified in

deposition that he had no prior work-related claims.  At

the hearing however, the claimant admitted that he had

filed two (2) or three (3) prior claims of injury. 

Human Resources representative for the respondent-

employer in charge of workers’ compensation claims,

Carolyn Hughes, credibly testified that the claimant had

actually filed five (5) previous claims.  Finally, the
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record shows that the claimant did not work on April 21,

2016, which was the alleged date of his second injury.

When there are contradictions in the evidence,

it is within the Commission’s province to reconcile

conflicting evidence and to determine the true facts. 

Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258 S.W.3d

394 (2007).  Moreover, a witness’s close familial

relationship to a party has been held to demonstrate a

sufficient possibility of bias so as to treat the

witness’s testimony as disputed, see Sykes v. Carmack,

211 Ark. 828, 202 S.W.2d 761 (1947), and the testimony

of an interested party is taken as disputed as a matter

of law whether offered on his own behalf or on the

behalf of another interested party.  Knoles v. Salazar,

298 Ark. 281, 766 S.W.2d 613 (1989).

The above are merely a few examples of

testimony by the claimant riddled with inconsistencies. 

Moreover, while Riley LeFlore’s testimony tends to lend

some measure of credence to the claimant’s testimony, I

note that he is the claimant’s cousin.  Therefore, Riley

LeFlore’s close familial relationship to the claimant

demonstrates a sufficient possibility of bias so as to
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treat his testimony as disputed.  See, Sykes v. Carmack,

supra.

Due to the numerous inconsistences in the

claimant’s testimony as compared to his deposition

testimony, other witnesses’ testimony, and the record as

a whole, I find that the claimant is not a credible

witness.  Furthermore, I find that Riley LeFlore’s

testimony is biased in the claimant’s favor, and it is,

therefore, of little to no probative value.

Moreover, I find that a hand-written letter

proffered by the claimant in an effort to corroborate

his first injury does just the opposite, in that, even

though the claimant testified that he wrote this letter

on January 8, 2015, certain events recited in this

document clearly did not occur until after that date. 

Therefore, I find that this letter should be entirely

discounted as credible evidence supporting the

claimant’s alleged January 8, 2015, injury. 

I find, however, that the testimony of Todd

Peterson and Carolyn Hughes is credible and consistent

with the documentary evidence of record.  Therefore, I

find their testimony credible.  In view of this finding,
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it is clear from the testimony of these two (2)

witnesses that 1) the claimant did not report his second

injury to Peterson “right after” it occurred; 2)

although he had followed the proper reporting protocol

for each of his previous five (5) work-related claims,

the claimant failed to do so with his current claims; 3)

Hughes first learned of the claimant’s alleged

January 8, 2015, injury on June 22, 2016; 4) Peterson

first became aware of the claimant’s alleged January 8,

2015, work-related injury in June of 2016, and; 5)

Peterson was not made aware of a possible second injury

until the day before the hearing on this claim.   

Further, only two (2) of the claimant’s

medical reports reflect that the claimant’s reported low

back condition was due to a possible work-related

injury, and, that, based on the history provided by the

claimant.  In addition, a clinic report dated

January 19, 2016, from Dr. Pierce reflects that the

claimant reported that he had injured his low back three

(3) days earlier while lifting a tire.  

In conclusion, the record is devoid of any

credible explanation why the claimant, who was
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admittedly familiar with the proper protocol for

reporting a work-place injury having done so five (5)

times before, waited for a year-and-a-half before

reporting his alleged January 8, 2015, low back injury. 

Before filing his first claim in July of 2016, the

claimant received some treatment for his low back, and

on one occasion even suggested to Dr. Green that he hurt

his back at work.  Yet, for some unknown reason the

claimant deliberately failed to pursue a workers’

compensation claim.  

Furthermore, it is noteworthy that the

claimant decided to file a workers’ compensation claim

of injury after learning that he had failed a non-

related drug screen performed on June 27, 2016.  The

claimant, having admittedly understood the protocol for

reporting an injury, knew that an immediate drug screen

was part of that protocol.  And, while the claimant was

reportedly “shocked” to learn that his June 2016, drug

screen tested positive for opiates, there was no

evidence that this drug screen was faulty.  

Based upon the above and foregoing, reasonable

minds could conclude that part of the claimant’s failure
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to submit claims at the time of his alleged January

2015, and April 2016, injuries was due to the fact that

the claimant either believed, or had reason to believe

that he could not pass a drug screen at those particular

times.  

At any rate, while there was subjective

evidence of an active degenerative process in the

claimant’s lumbar spine, none of the claimant’s

physicians opined that this degenerative condition was

caused by or causally related to any work-related

activity or injury.  In fact, after reviewing the

claimant’s MRI studies, Dr. Parsioon noted that a review

of the report of the claimant’s 2015 lumbar MRI study as

compared to his 2016 repeat MRI study showed “nothing

abnormal” at L3-L4 level, and bilateral foraminal

stenosis at L5-S1, left greater than right, “due to

spondylosis.”  When the claimant’s 2016 EMG/NCV study

was normal, Dr. Parsioon concluded that the claimant was

not a surgical candidate and he released the claimant

back to his primary care physician.

While there is objective evidence of

degenerative disc disease in the claimant’s lumbar
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spine, the record is devoid of medical evidence

supported by objective findings of an acute injury to

the claimant’s lumbar spine.  Moreover, other than the

claimant’s own self-serving testimony, the record is

devoid of credible evidence that any of the claimant’s

treating physicians attributed his lumbar condition to

anything other than degenerative disc disease.

Based upon the preponderance of the credible

evidence in this claim, the claimant has failed to prove

that he sustained a compensable low back injury on

January 8, 2015, and again on April 21, 2016. 

Therefore, while I concur that the claimant failed to

prove that he sustained a compensable back injury in

April of 2016, I dissent from the majority finding that

the claimant proved he sustained a compensable back

injury on January 8, 2015.

CHRISTOPHER L. PALMER, Commissioner


