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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 11, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on February 3, 2016, and contained in a
pre-hearing order filed February 3, 2016,
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are hereby accepted as fact.

2. The statute of limitations has run in this
matter regarding indemnity benefits for the
claimant.

3. The claimant has failed to prove the defense
of estoppel as it relates to the respondent’s
claim that the statute of limitations has run
in this matter.

4. The claimant has failed to prove that he is
entitled to any additional indemnity benefits
in this matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the statute of limitations has run in this matter

regarding indemnity benefits for the claimant; that the

claimant failed to prove the defense of estoppel as it

relates to the respondent’s claim that the statute of

limitations has run in this matter; and that the

claimant has failed to prove that he is entitled to any

additional indemnity benefits in this matter.

The claimant sustained a compensable cervical

spine injury on July 25, 2006.  The preliminary issue in

this matter is whether the claimant’s claim for
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indemnity benefits is barred by the statute of

limitations.  If the statute of limitations does not bar

these indemnity claims, the remaining issues are whether

the claimant is entitled to an additional 4.2% in

permanent partial disability benefits; whether the

claimant is entitled to permanent and total disability

benefits; and whether the claimant’s attorney is

entitled to attorney’s fees.

Factual and Medical Background

The claimant sustained a compensable cervical

spine injury on July 25, 2006 while working for the

employer.  In July of 2007, the claimant underwent a

surgical procedure, which was performed by Dr.

Blankenship.  Following this surgery, the claimant

continued to receive medical benefits.  The claimant was

also paid temporary total disability benefits through

March 18, 2008.  The temporary total disability benefits

were received without the claimant making a request for

them and without the claimant filing any paperwork to

receive them.  Since the compensable injury, the

respondent has paid all of the claimant’s medical

benefits, which includes continued, regular treatments

every three to six months.



F706889-Kirk 5

Following the first surgery, the claimant

returned to work; however, Dr. Blakenship subsequently

discovered an increased severity in the claimant’s

cervical injury and removed him from work.  On October

15, 2013, the respondent began paying temporary total

disability again.  The claimant began receiving these

payments without requesting them or filing any forms to

receive the benefits.  On October 17, 2013 Dr.

Blankenship determined that the claimant needed another

surgery.  This second surgery was performed on December

4, 2013.

The claimant returned to work following his

second surgery.  On June 9, 2014 Dr. Blankenship opined

that the claimant had reached his maximum medical

improvement and assessed his impairment rating at 17% to

the body as a whole.  The respondent had paid the

claimant temporary total disability benefits since

October 15, 2013 and began paying the claimant permanent

partial disability benefits for his impairment rating on

June 20, 2014.

The claimant returned to work in March of 2014

under the restrictions given by Dr. Blankenship.  The

claimant underwent a third surgery after which he
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returned to work for “[j]ust a few weeks”, before being

removed from work by Dr. Blankenship again.  In August

of 2014 the employer terminated the claimant.  The

claimant’s benefit payments were stopped on August 14,

2014.

Opinion

Statute of Limitations

Arkansas Code Annotated §11-9-702 (b)(1) states:

[i]n cases in which any
compensation, including disability
or medical, has been paid on account
of injury, a claim for additional
compensation shall be barred unless
filed with the commission within one
(1) year from the date of the last
payment of compensation or two (2)
years from the date of injury,
whichever is greater.

The Arkansas appellate courts have held that

“the one year statute of limitations period may not

begin to run until the last payment of compensation,

which means from the date medical services were last

provided.”  Nabholz Constr. Corp. v. White, 2015 Ark.

App. 102.  An employer furnishes such services if it has

“actual knowledge or constructive knowledge that medical

services are being provided.”  Plante v. Tyson Foods,

319 Ark. 126, 890 S.W.2d 253 (1994).  “A claim for
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additional compensation must specifically state that it

is a claim for additional compensation.”  Bryant Sch.

Dist. V. Aylor, 2011 Ark. App. 173, 381 S.W.3d 895.

In finding that the statute of limitations has

run, the majority, in adopting the opinion of the

Administrative Law Judge, relied heavily on the Flores

v. Walmart Distribution, 2012 Ark. App. 201 (2012)

opinion.  In Flores the claimant was injured in 2005. 

The parties stipulated that the last authorized payment

of compensation was provided on June 6, 2009.  The

Flores Court held that an April 8, 2009 request for

additional medical treatment which was subsequently

requested again on October 7, 2009, was timely and not

barred.  However, the Court held that the claim for

permanent impairment, wage loss, and attorney’s fees

filed on October 10, 2010 was barred by the statute of

limitations because it was more than two years since the

date of injury and more than one year since the last

payment of compensation.  Id.

I believe the majority’s reliance on Flores is

misplaced in this matter.  The Arkansas Supreme Court

has stated that, when reviewing a workers’ compensation

claim, courts “must apply the law that was in effect at
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the time of [the claimant’s] injury.” Pack v. Little

Rock Convention Ctr., 2013 Ark. 186, 427 S.W.3d 586

(2013).  Flores was not the law at the time of the

claimant’s injury.  Flores was decided in 2012, which is

six years after the claimant’s injury.  The law at the

time of the claimant’s injury places the claimant’s

request for additional indemnity benefits squarely

within the one year statute of limitations.

Even if Flores was applicable in this case,

the respondent is estopped from arguing that the statute

of limitations has expired. In Kitchens v. Evans the

Arkansas Court of Appeals explained the application of

the doctrine of estoppel to prevent a party from using

the statute of limitations as a bar to an action.  The

Court quoted the following passage:

In general, a court may exercise its
equitable jurisdiction and apply the
doctrine of estoppel under
appropriate facts to preclude [a
party] from utilizing the statute of
limitations as a bar, even in the
absence of an express statutory
basis for tolling the period. In
particular, estoppel precludes [a
party] from asserting the statute of
limitations when his actions have
fraudulently or inequitably invited
[a party] to delay commencing legal
action until the relevant statute of
limitations has expired, or when
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[the other party] has done anything
that would lull [a party] into
inaction so that his vigilance is
relaxed.

Before estoppel can toll the statute
of limitations, the party to be
estopped must be apprised of the
facts; the other party must be
ignorant of the true state of facts,
and the party to be estopped must
have acted so that the other party
had a right to believe that the
party intended its conduct to be
acted upon; and the other party
relied on the conduct to its
prejudice.

Estoppel to plead limitations may
arise from agreement of the parties,
or from [the party's] conduct or
representations, including those of
his agent or representative, or even
from his silence when under an
affirmative duty to speak. The issue
is whether the conduct and
representations of the party are so
unfair and misleading as to
outbalance the public's interest in
setting a limitation on bringing
actions.

Kitchens v. Evans, 45 Ark. App. 19, 27, 870 S.W.2d 767,

771, 1994 Ark. App. LEXIS 43, *12-13 (Ark. Ct. App.

1994) (quoting 54 C.J.S. Limitations of Actions § 24

(1987)). 

The claimant has satisfied the aforementioned

requirements.  First, the respondent was apprised of the

facts and the claimant was ignorant of the true state of
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facts.  The respondent was aware of all of the relevant

facts as it related to the claimant’s workers’

compensation claim.  Next, the claimant (who was

unrepresented) the claimant was not familiar with the

workers’ compensation system.  He did not receive notice

from the Workers’ Compensation Commission regarding the

proper forms to complete.  Also, the claimant did not

receive notice regarding the statute of limitations for

filing a claim for indemnity benefits.

Regarding the third requirement for estoppel

to toll the statute of limitations, the claimant had a

right to believe that the respondent intended for him to

act upon its conduct.  The claimant had never completed

any paperwork regarding his workers’ compensation claim,

yet he always received indemnity benefits.  The claimant

continued to rely on the respondent to pay his workers’

compensation disability benefits as it had done

previously and failed to take the action of filing a

Form AR-C. 

At the hearing the claimant offered the

following testimony regarding his receipt of workers’

compensation indemnity benefits:  

Q And did you report that to
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Central States?

A Yes.

Q The next day?

A The next day, yeah. I went in
the next day and told them what
had happened.

Q What did they do for you at
that time?

A They sent me down to a little
clinic down the road and I went
there for quite a long time.

Q Were you required or asked to
fill out any Workers’
Compensation forms at that
time?

A Not that I –- no.

Q Okay. Do you know whether a
claim was filed after you
reported this accident?

A I don’t know.

Q Did you receive any
notification from the Workers’
Compensation Commission in
Little Rock advising you about
your rights or indicating a
claim had been filed?

A No, sir.

...

Q Okay. Ultimately you had a
nerve conduction study?

A Uh-huh.
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Q By a Dr. Johnson. Is that how
you got to Dr. Blakenship?

A I believe that is correct.

Q Some year later?

A Yes.

Q Okay.  And what did Dr.
Blakenship do for your?

A He got me an MRI and then he
operated on me.

Q Is that when you began losing
time from work?

A Yes. That was when I started
having to take off after the
operation.

Q And at that point did Liberty
Mutual become involved with
your case?

A Yes, sir.

Q Were you required to file or
fill out any paperwork for
Liberty Mutual that you recall?

A I don’t recall it, but ...

Q How long did Dr. Blakenship
keep you off post surgery?

A After the first surgery?

Q Yes. 

A It wasn’t very long.  Maybe
three months.

...
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Q The payroll records indicate
that you were paid temporary
total disability through
December the 3rd, 2007.  Does
that sound about right?

A Yes.

Q Forgive me. Temporary through
October 15, 2007.

A That sounds right, I guess.

Q Did you have to file anything
to have those benefits
initiated?

A Not that I recall.

Q Okay.  Do you recall Dr.
Blankenship giving you an 11
percent permanent impairment
rating?

A Yes, sir.

Q And did Liberty Mutual initiate
benefits based upon that
rating?

A Yes, sir.

...

Q And you are continuing to work
for Central States?

A Yes, sir.

Q Okay.  And when did that
change?

A That changed after the last
surgery.  I had went back to
work to try to work on a
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partial day to try to integrate
back into my job and I did that
for a little while, not much
time, and it just –-

Q Well, there was a second
surgery, right?

A Yes, there was a second
surgery.  And after that, I
went back to work, yes.

Q Were you off a period of time
after the second operation?

A Yes.

...

Q And did Dr. Blakenship
immediately take you off work
–-

A Yes, sir.

Q –- when you returned in October
of 2013?

A Yes.

Q And Liberty Mutual again began
your total disability?

A Yes, sir.

...

Q Okay. John, did you know who
the Workers’ Compensation
carrier was for Central States
when your initial injury was
reported?

A I didn’t at first, no.



F706889-Kirk 15

Q Did you have much communication
with them?

A Not at first, no.

On cross examination the claimant offered the

following additional testimony:

Q Okay.  Now, there was a period
of time that we are going to
talk about when you –- after
they paid you that permanent
impairment rating, that 11
percent, I assume you were
working while they were still
paying you Workers’
Compensation, while they were
paying the permanent part of
your first claim, your first
surgery?

A I think I had returned to work.

Q Okay.  And there is a period of
about five years that we have
got records that show that you
didn’t get any kind of
indemnity benefit at all; is
that right?

A Just medical.

Q Okay.  And that period runs
from about 2007 to about 2012. 
You didn’t ask them and they
didn’t send you and you didn’t
get any kind of indemnity
benefits; is that right?

A Not that I’m aware of.

Q And you weren’t represented by
an attorney?
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A No, sir.

Q Now, at some point in time you
decided to get an attorney. Was
there an issue with your
Workers’ Comp benefits that
came up?

A That is when they told me I
couldn’t draw my Workers’ Comp.

Q But they started paying you
some permanent impairment after 
your third surgery?

A They started, yes. They did pay
me some.

Q And then they stopped?

A Yes.

...

The claimant testified further on re-direct:

Q Mr. Kirk, did you see a need –-
was there any need to request
additional benefits in 2013 and
‘14?  Were they paying you?

A I didn’t know that I could.

Q Well, after Dr. Blakenship did
his surgery in 2013, did they
begin paying you benefits?

A Yes, sir.

Q And when Dr. Blankenship raised
your impairment rating from 11
percent to 17 percent, did they
pay those benefits?

A They started.
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Q They started those benefits
until they cut those off in
August?

A Yes.  When they terminated me
at work, then the benefits
quit.

The claimant relied on the respondent’s

previous conduct of paying disability claims without the

completion of paperwork.  On four separate occasions the

respondent initiated the payment of indemnity benefits

without the claimant’s participation.  In fact, the

respondent began paying the benefits the claimant is

currently seeking before abruptly discontinuing the

payments. 

Since each element of estoppel has been

satisfied, the statute of limitations must be tolled in

this case.  Thus, the statute of limitations began to

run on the last date of payment, August 14, 2014.  Since

the claimant initiated his claim for permanent and total

disability on August 18, 2014, that claim falls within

the one year statute of limitations period.

Permanent and Total Disability Benefits

The claimant is entitled to permanent and

total disability benefits pursuant to A.C.A. §11-9-

519(c).  Section 519(c) states, “In all other cases,
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permanent total disability shall be determined in

accordance with the facts.” 

The claimant testified that his education

consisted of a GED and several certificates of

completion for classes he had taken.  The claimant’s

prior work experience consisted of construction work,

maintenance, and maintenance supervisor.  The claimant

testified that all his jobs have been physically

demanding with long hours.  When asked if there is

lighter work that he could do where he could work eight

hours a day, forty hours a week, the claimant responded,

“[n]o,sir”.

In addition to the claimant’s testimony, there

are other facts that support a determination that he is

permanently and totally disabled.  First, based on the

opinion of the claimant’s physician, Dr. Blankenship,

the claimant cannot return to the job he was previously

performing.

On August 5, 2008, the claimant underwent an

FCE which indicated the following recommendations:

Based on the results of the
Functional Capacity Evaluation
performed on 8/5/08 it is
recommended that Mr. Kirk be able to
perform at a Medium physical demands
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level with activities 12 inches from
floor and above but Light with
activities below 12 inches. 

Dr. Blankenship reviewed the FCE as well as

the claimant’s chart in its entirety.  In a chart note

dated August 12, 2008 Dr. Blankenship placed specific

restrictions on the claimant based on the FCE as

follows:

... His functional capacity
evaluation was reviewed in its
entirety.  This functional capacity
evaluation was performed at
Performance Physical Therapy and was
done on 8/05/08.  I agree with the
findings of this functional capacity
evaluation in their entirety.  First
of all, Mr. Kirk was noted to give
full testing.  He also gave fully
reliable reports based on his neck
disability questionnaire.  This only
confirms what I already knew about
Mr. Kirk is that he has absolutely
no inappropriate illness behavior
and is a completely reliable
gentleman based on his complaints. 
Concerning his restrictions, the
gentleman is able to work a a medium
physical demand level.  He can work
with activities 12 inches from the
floor and above but only light
duties below 12 inches above the
floor.  I would place the
gentleman’s weightlifting
restriction at 25 pounds.  This
should be considered a permanent
weightlifting restriction.  He can
lift 10 pounds constantly and 25
pounds is a maximum weight.  As far
as work above his head, this should
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be minimized and certainly should be
done only with assistance if any
work above his head is required with
any lifting over 10 pounds.  I
basically agree entirely with the
findings of the functional capacity
evaluation but these are the
specific restrictions that I have
placed on the gentleman based on
this evaluation.

Following that FCE the claimant underwent two

additional surgeries.  Another FCE was performed on June

16, 20141.  Dr. Blankenship’s June 19, 2014 visit note

indicates the following regarding that FCE:

He is in today with a functional
capacity evaluation for a review
that was done on 06/16/2014.  The
gentleman gave 51/51 consistency
measures, as expected on his
testing.  The findings of the FCE,
in my opinion, are valid. 
Unfortunately, the FCE confirms what
we already knew from the standpoint
of him returning to his job as an
engineering technician.  I do not
feel that he is able to return to
his preinjury [sic] job.  The
evaluator did not have a good
description of his job, but since I
am well informed about what his job
is, I do not feel that he is able to
return based on the findings of his
functional capacity evaluation.  The
driving to and from work is the most
significant factor concerning this. 
The gentleman can work and can lift

1A copy of this FCE was not contained within the record but
was referenced to in Dr. Blankenship’s June 19, 2014 visit notes.
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up to 10 pounds consistently with
occasional lifting of up to 20
pounds as needed assuming proper
lifting techniques.  I would not
want him doing any lifting above his
neck given the significant cervical
reconstruction he has undergone.

Also on his restrictions, there
needs to be a restriction concerning
driving.  Because of his inability
to move his neck, it is first of all
not safe for him to drive long
distances for work but more
importantly it creates a significant
amount of discomfort and pain.  I
think any job that would require him
to drive more than 30 minutes should
be avoided.

The patient is now six months out
from his most recent surgical
intervention.  Although he has been
spared progression of myelopathy and
does not have any persistent
myelopathic findings, he is still
having a significant amount of pain.

Recommendations:
The patient does qualify for an
impairment rating based on the
Fourth Edition AMA Guidelines.  Mr.
Kirk has now undergone a complete
cervical arthrodesis.  His
impairment would fall under the
heading of table 75, subheading 4C. 
He would qualify for an 8% for the
first level done in the cervical
spine with four adjacent segments in
the cervical spine each adding 1%. 
He also underwent a second surgical
operation, which would add 2%, which
would give him a 14% impairment to
the body as a whole in the cervical
spine.  He also has undergone a
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cervicothoracic arthrodesis, which
would qualify him for an impairment
of 4% to the body as a whole in the
thoracic spine.  Using the combined
values table, combining the 14% to
the 4%, is 17% impairment to the
body as a whole. ...

His impairment rating and MMI is
effective this date but the
gentleman still needs to be
continued on medication and will
need to be seen by us for refills in
at least three-month periods.  He
also will need to continue his ENT
followups [sic] until either Dr.
Black has discharged him or has
determined that no further followups
[sic] are needed.

Also, according to Dr. Blankenship’s June 19,

2014 note, the claimant was to continue taking

medications to control his pain and relax his muscles.

The medications the claimant was taking are phenergan,

Hydrocodone-acetaminophen, Celebrex, Lyrica, and

Tizanidine.  Common side effects of these medications

include dizziness, drowsiness, fatigue, weakness,

anxiety, tiredness, confusion, and trouble concentrating

or paying attention.   Functioning under the influence

of these medications will certainly reduce the

claimant’s efficiency and productivity at work. 

Additionally, the claimant is in a high level

of pain as evidenced by the medications he is taking and
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the pain levels documented in his medical records.  In

Dr. Blankenship’s June 19, 2014 notes it indicates that

the claimant rated his pain “between 20-50% towards

worse pain imaginable”.  Dr. Blakenship also noted that

the claimant “is still having a significant amount of

pain”.

When considering the totality of claimant’s

circumstances, his compensable injury has left him

unable to perform any suitable work.  The claimant has

always worked in physically demanding manual labor

positions and his education is geared towards those

types of positions.  The claimant is now limited to

lifting “10 pounds consistently with occasional lifting

of up to 20 pounds as needed assuming proper lifting

techniques”, driving for no more than 30 minutes, and

not lifting above his neck.  Thus, the claimant is

permanently and totally disabled and entitled to those

benefits.

Permanent Partial Disability Benefits

Dr. Blakenship raised the claimant’s

impairment rating from 11% to 17% on June 19, 2014.  The

respondent began paying this indemnity benefit but later

controverted the claim based on the belief that the
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statute of limitations had run.  Since the statute of

limitations has not run, the claimant is entitled to

receive the remainder of the permanent partial

disability benefits which is still owing.

For the aforementioned reasons, I would find

that the statue of limitations has not run and that the

claimant is entitled to receive the indemnity benefits

and attorney’s fees he seeks.

For the foregoing reasons, I must dissent from

the majority opinion.

                                                       
PHILIP A. HOOD, Commissioner


