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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G300060 
  

NATHAN T. KOONZ, EMPLOYEE                       CLAIMANT

NABHOLZ CONSTRUCTION COMPANY, 
EMPLOYER                               RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA                    R E SPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 6, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE C. MICHAEL WHITE,
Attorney at Law, North Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 5, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2. The proposed stipulations set forth above
are accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
permanently and totally disabled.

4. However, he has proven by a preponderance
of the evidence that he is entitled to wage
loss benefits in this matter in the amount of
8%. These benefits are in addition to the
16% rating to the body as a whole previously
assessed.

5. The claimant’s attorney is entitled to an
attorney fee based on the above findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 5, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to prove by a preponderance of the

evidence that he is permanently and totally disabled.

Factual and Medical Background

The claimant is 41 years old and worked for

the respondent-employer for seventeen years.  Initially

the claimant worked as a general laborer and was

promoted to a supervisory position as a lead man.  As a

lead man the claimant was responsible for the safety of

the crew and ensuring the crew members were performing

their job duties as assigned.  The claimant testified

that he was also responsible for supervising any

subcontractors who were on the job site.  This position

also required the claimant to complete some paperwork.
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On December 24, 2012, the claimant slipped and

fell twelve feet from a roof that he was working on. 

The claimant sustained compensable injuries to his legs,

ankles and back.

The claimant received treatment and was off

work until he returned in May of 2013.  The claimant

continued to work for the respondent-employer until

July 28, 2015, when he had his fusion surgery.  After

the fusion surgery, the claimant did not return to work. 

On April 25, 2016 the claimant underwent a

functional capacity evaluation.  The results of the

claimant’s reliable functional capacity evaluation

indicated that he is unable to perform work above the

light classification.

The claimant was assigned a 16% impairment

rating to the body as a whole for his back injury and 7%

to each lower extremity as a result of the injuries to

his ankles and feet.

Opinion

Pursuant to Ark. Code Ann. §11-9-519(e)(1)

(Repl. 2002), "permanent total disability means

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or

other employment."  The burden of proof is on the
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employee to prove inability to earn any meaningful wages

in the same or other employment. A.C.A. §11-9-519(e)(2). 

Permanent total disability shall be determined in

accordance with the facts. Ark. Code Ann. §11-9-519(c).

When a claimant has been assigned an

anatomical impairment rating to the body as a whole, the

Commission has the authority to increase the disability

rating, and it can find a claimant totally and

permanently disabled based upon wage loss factors. 

Milton v. K-Tops Plastic Mfg. Co., 2012 Ark. App. 175,

392 S.W.3d 364 (Ark. App. 2012).  The wage loss factor

is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Id.  The

Commission is charged with the duty of determining

disability based upon a consideration of medical

evidence and other matters affecting wage loss, such as

the claimant’s age, education, and work experience.  Id. 

In considering factors that may affect an employee’s

future earning capacity, the court considers the

claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes our assessment

of the claimant’s loss of earning capacity.  Id.

A review of the record and testimony in this

claim shows that the claimant is permanently and totally
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disabled.  The claimant is 41 years old.  The claimant

completed the eleventh grade and dropped out of school

in the twelfth grade.  During the claimant’s final year

of school, before dropping out, he was placed in special

education classes.  The vocational rehabilitation

assessment performed by Heather Taylor revealed that the

claimant reads at a fourth grade level.  Additionally,

the claimant testified that he has difficulty using

computers.

The claimant’s previous work experience has

included significant amounts of manual labor, primarily

in construction.  Prior to working for Nabholz, the

claimant worked as an auto mechanic in high school and

later hung sheetrock for two different construction

firms.  In addition to his supervisory duties, the

claimant’s work for the respondent-employer as a lead

man required him to perform the same kind of work he had

done as a laborer; these duties included laying asphalt

and concrete, erecting steel and working with various

tools.

Although the claimant testified that part of

his duties as lead man included completing paperwork, he

received assistance filling out the paperwork or would

just not complete the paperwork at all.  On occasion,
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such as when he applied for permits with the city, the

claimant’s brother or others would fill out the

paperwork for the claimant.  The claimant testified that

he is able to read if he is given enough time; however,

the claimant’s reading and reading comprehension skills

are not sufficient to be productive in any workplace

that requires more than minimal reading.

The claimant was assigned a 16% impairment

rating to the body as a whole for his back injury and 7%

to each lower extremity.  Dr. Knox placed the claimant

under restrictions from climbing, bending, stooping,

twisting, or lifting more than 20 pounds.  Dr. Knox also

noted that the claimant requires frequent changes of

position to alleviate his pain.

The claimant testified that he experiences

pain in both his back and his ankles.  The claimant

testified further that on a scale of 1-10 his normal

pain level in his ankles is at 5 and at 6 in his back,

with those levels increasing to a level of 10 on some

days.  The claimant also explained that if he stands too

long he experiences numbness or burning in his feet and

if he sits for too long he experiences burning pain in

his back.  According to the claimant, on a normal day he

spends most of his time lying down in bed because that
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position causes him the least amount of pain.  The

claimant stated that he cannot walk more than 30 to 40

yards without having to stop, rest, and adjust his gait

to relieve the pain in his ankles.  The claimant is able

to occasionally perform some household chores such as

washing dishes and sweeping; however, he is no longer

able to vacuum or help with the laundry.  The claimant

has mowed the lawn on a riding mower twice since

becoming unable to work.  Because of the above-

referenced limitations, the claimant was unable to

return to his previous position with the respondent

employer after his spinal fusion on July 28, 2015.

Heather Taylor, the vocational rehabilitation

consultant, testified that the claimant’s supervisory

skills are transferrable.  However, Taylor agreed with

the claimant that individuals holding supervisory

positions in the construction industry are typically

working supervisors who are expected to also perform

manual labor.  Because of this requirement, the claimant

would be unable to find a position as a construction

supervisor that would not also require him to work

outside of his restrictions.  Additionally, the

claimant’s supervisory knowledge is specific to the

construction industry and whether construction work was
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being done correctly.  This knowledge would not be

useful to him in a job that was not in the construction

industry; thus, is not transferrable outside of that

industry as indicated by Taylor.

Taylor recommended several jobs that she

believed to be within the claimant’s work restrictions;

however, none of these positions are suitable.  Because

the claimant requires narcotic medication to manage his

pain, he would not be able to accept employment on any

job that required him to drive or operate heavy

equipment.  Furthermore, many of the recommended jobs

require prolonged standing and would only be within the

claimant’s limitations if the employer was willing and

able to make accommodations for the claimant.  Even if

these accommodations were made, the claimant would be

unable to work these positions given his level of pain

(5 or 6 on a 10-point scale), which increases with

physical activity.

The claimant is motivated to return to work as

evidenced by the fact that he applied for several of the

jobs recommended by Taylor.  Following his injury in

2012, the claimant returned to work so that he could

provide for his family even though his duties were

beyond his initial restrictions.  The claimant only
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stopped working after his fusion surgery in 2015 because

he could no longer physically do any work.

Based on the aforementioned, I find that the

claimant proved by a preponderance of the evidence that

he is permanently and totally disabled and entitled to

indemnity benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


