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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F605314

TODD JOHNSON,
EMPLOYEE                         CLAIMANT

WAGNER CONSTRUCTION COMPANY,
EMPLOYER                                   RESPONDENT #1 

COMMERCE & INDUSTRY INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                 RESPONDENT #2
     

OPINION FILED AUGUST 11, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents #1 represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondents #2 was not represented by Counsel at the
hearing.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 8, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.

3. The claimant has satisfied his burden of
proof, to prove by a preponderance of
the evidence that he is entitled to
additional medical for the injuries of
July 10 and July 11, 2016, and that both
of these injuries are consequences of
the original injury back in 2006. All
other issues are reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February 8,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

           For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                        
                     SCOTTY DALE DOUTHIT, Chairman

 
                                                        
                     PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

Dissenting Opinion

          I respectfully dissent from the majority

opinion affirming and adopting the February 8, 2017,

administrative law judge opinion.
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          My carefully conducted de novo review of this

claim in its entirety demonstrates that the claimant

failed to prove that his 2016 shoulder and hip injuries

were compensable consequences of his 2006 ankle injury.  

History

          It is undisputed that the claimant sustained a

severe right ankle injury when he fell off a roof on May

9, 2006.  The record shows that the claimant underwent

eight (8) surgeries over the course of his medical

treatment as a result of that injury.  By all accounts,

these surgeries left the claimant with only two-and-a-

half toes on his right foot, none of which are fully

functional.  In addition, the claimant’s right leg is

now two-and-three-quarter inches shorter than his left,

and he wears an Arizona brace in order to stabilize his

right ankle. 

          Subsequently, the claimant sustained bilateral

shoulder injuries as compensable consequences of his

right ankle injury due primarily to his reliance on

crutches.  The Full Commission awarded the claimant

thirty percent (30%) wage-loss disability as a result of

these injuries.  

          At the hearing of this claim on December 22,

2016, the claimant testified that he often digs crystal
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rocks with plans of some day opening a rock shop.  The

claimant explained that he is unmarried with no family

obligations, so he is free to do as he pleases.  The

claimant stated that he sometimes digs crystal rocks at

night in the summer because it is much cooler then.  The

claimant testified that on evening of May 9, 2016, he

dug crystal rocks with a friend into the early hours of

the following morning.  The claimant alleged that when

he returned home at around two o’clock on the morning of

May 10, he was hot and dirty.  Therefore, he decided to

take a dip in his newly installed, above-ground pool.

          The claimant testified that he would take a

“midnight dip” in his pool “a lot of times.”  The

claimant further testified that he wore a slick-soled

orthopedic shoe and ankle brace in the pool in order to

keep his balance.  The claimant stated that while

exiting the pool on the morning of May 10, 2016, his

orthopedic shoe slipped on the rung of a ladder, causing

him to fall.  As he attempted to break his fall, he

pulled his right shoulder out of socket.

          The claimant testified that he initially

presented to the Saline Memorial Hospital emergency room

for treatment.  Upon learning that he would have a long

wait before being seen, he left Saline Memorial and went

to Baptist Hospital in Little Rock.  Once there, the
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claimant’s shoulder was reduced, and he was discharged

with a prescription for narcotic pain medication.  The

claimant initially testified that, although he filled

this prescription, he failed to take any because after

“they popped that shoulder in and immobilized it,

there’s really no pain to it.”  During his deposition of

August 23, 2016, however, the claimant testified that

when he left Baptist Hospital on the morning of May 10,

2016, it felt like his “shoulder had just been ripped

out of socket.”  During the December 2016 hearing, the

claimant specifically testified concerning this pain

medication as follows:

Q. And they prescribed pain
medication to you at Baptist?

A. Yes, sir.

Q. And you filled that prescription
that morning?

A. If I remember correctly, or the
next day sometime.

Q. And so the next day, which would
still be the 10th, you took pain
medication and you took it easy; you
were lying on the couch, right?

A. Yes, sir, that day when I got up
I took a pill, I believe.

Q. And I got the impression you were
a little unsteady because you were
taking narcotic medication?

A. Yeah, but I hadn’t taken any
since that morning. Like I said, I
don’t like them anyway because I
can’t function on them.

Q. Yeah. Well, probably because
you’re not used to taking narcotic
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medication, you had taken it all
day, right?

A. No, sir. Not all day. If I
remember correctly, I took one when
I got up in the morning, but didn’t
take any more before we went digging
because - - 

Q. Before you went what, now?

A. Before we went - - Ask me the
question again, please. 

Q. I mean, were you taking
medication before you were digging?

A. Oh, no, sir; no, sir. I was
healthy at that time.

Q. Okay. Well, I don’t have your
deposition open in front of me, but
I’ve got a reference here in front
of me that says that on page 33 of
you deposition you said that you, or
indicated that you might have been a
little bit unsteady from taking
narcotic medication - - 

A. That was coming from back – -

Q. – - after you had dislocated your
shoulder?

A. Oh. That might be correct, sir.

Q. Okay. And then your foot catches
on the rug - - 

A. Yes, sir.

Q. - - and you fell to your right?

A. Yes, sir.

Q. And because your right arm was
bound into your stomach, you
couldn’t reach out and try to
protect yourself from falling,
right?

A. Right.

          The claimant testified that he woke up at

approximately two o’clock on the morning of October 11,
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2016, to use the restroom.  On his way there, he snagged

his big right toe on a rug and fell, breaking his right

hip.  The claimant explained that he was not wearing his

prosthetic shoe at that time, so he was, by virtue of

his post-surgical right foot and altered leg anatomy,

naturally inclined to trip.  In the claimant’s words,

when he is not wearing his prosthetic shoe he has a

“constant battle with balance” due to tipping to the

right.  The claimant further testified that his right

foot stays “numb” all of the time, and that his

remaining toes are only tendons, which adds to his

instability.

          The claimant testified that he was not

drinking or using drugs at the time of either of these

accidents.  Moreover, the claimant admitted that he knew

that the particular shoe he was wearing in the pool got

slick when it was wet.  The claimant testified, however,

that pool therapy helps loosen his muscles after he has

been digging for crystals and that it helps him “sleep

better.”  Further, the claimant stated that Dr. Nguyen

told him several years before purchasing the pool that

he would benefit from water therapy.  The claimant

agreed that he had only used the pool three (3) times

before it was destroyed by a storm.  Furthermore, the

claimant confirmed that he had never joined a fitness
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center or attempted to gain access to water therapy

before he purchased his pool in May of 2016.

          On re-direct examination, the claimant

admitted that he had used the pain medication he

received for his shoulder injury as prescribed, and that

he was “kind of medicated” when he woke at two o’clock

on the morning of May 11, 2016.  The claimant denied,

however, that taking this narcotic pain medication

contributed to his fall.  The claimant testified that he

fell “once a month” before his injury-causing fall of

May 11, 2016, but that he had never broken a bone “like

[he] did that night.” 

Discussion  

          The claimant must prove by a preponderance of

the evidence that he sustained a "compensable

consequence" pursuant to all of the statutory elements

of compensability.  Jones v. B.A.E. Sys., Full

Commission Opinion filed May 6, 2004 (F001696); Atchison

v. John P. Marinoni Const. Co., Full Commission Opinion

filed September 19, 2001 (E616344).  The burden of proof

rests upon the claimant to prove the compensability of

his claim.  Ringier America v. Combs, 41 Ark. App. 47,

849 S.W.2d 1 (1993).  There is no presumption that a

claim is compensable, that the claimant's injury is
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job-related or that a claimant is entitled to benefits.

Crouch Funeral Home v. Crouch, 262 Ark. App. 417, 557

S.W.2d 392 (1977); O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).

When a primary injury is shown to have arisen

out of and in the course of employment, the employer is

responsible for any natural consequence that flows from

that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53968 S.W.2d 645 (1998); citing, McDonald Equip. Co. v.

Turner, 26 Ark. App. 264, 766 S.W.2d 936 (1989).  The

basic test is whether there is a causal connection

between the two episodes.  See, Bearden Lumbar Co. v.

Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  Moreover,

uncorroborated testimony of an interested party is

always considered to be controverted.  See, Burnett v.

Philadelphia Life Ins. Co., 81 Ark. App. 300, 101 S.W.3d

843 (2003). 

          When an employee is determined to have a

compensable injury, the employee is entitled to medical

and temporary total disability benefits. Ark. Code Ann.

§11-9-102(4)(F)(i)(Supp. 2009).  However, benefits are

not payable for a condition which results from a non-

work-related independent intervening cause following a

compensable injury which causes or prolongs disability

or need for treatment Ark. Code Ann. §11-9-
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102(4)(F)(iii)(Supp. 2009).  Whether there is a causal

connection between an injury and a disability and

whether there is an independent intervening cause are

questions of fact for the Commission to determine.  Oak

Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 968

S.W.2d 637 (1998).  Further, there is no independent

intervening cause unless the subsequent disability is

caused by activity on the part of the claimant that is

unreasonable under the circumstances.  Davis v. Old

Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326

(2000). 

By his own testimony, the claimant proved that

his shoulder injury and subsequent hip fracture were

caused by his own unreasonable actions.  The claimant

testified that 1) his right leg is approximately two-

and-three-quarters of an inch shorter than his left leg

due to the multiple ankle surgeries he has undergone as

a result of his 2006, right-ankle injury; 2) he knew

that the particular shoe he was wearing in the pool on

May 10, 2016, was slick when wet before getting into the

pool; 3) he admitted that keeping his balance is

challenging due to the instability of his right ankle

and the lack of feeling in his right foot; 4) he

admitted that he had taken his narcotic pain medication

“as prescribed” following his May 10, 2016, shoulder
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injury, to include one right before he laid down to

rest; 5) he admitted that he was “kind of medicated”

when he woke at 2 o’clock on the morning of May 11,

2016, just prior to tripping on a rug and breaking his

hip, and 6) he admitted that he fell “once a month” due

to his condition.

          Moreover, the claimant’s credibility was

diminished due to inconsistencies in his testimony.  For

example, the claimant testified that he took a “midnight

dip” in his pool “a lot of times” because it was a good,

low-impact exercise that had been recommended by Dr.

Nguyen.  However, the claimant further testified that he

had purchased the pool in May of 2016, and he had only

used it three (3) times before a storm destroyed it the

next month.  Furthermore, any referral to aquatic

therapy that Dr. Nguyen may have made is unsubstantiated

by the record, and the claimant admitted that he failed

to follow-up with this recommendation until he purchased

his above-ground swimming pool several years later. 

Moreover, the claimant’s testimony concerning his

prescription pain medication was vague and conflicting,

further damaging his credibility.  

          Based upon the above and foregoing, the

claimant has failed to prove that his shoulder injury of

May 10, 2016, is a compensable consequence of his 2006
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ankle injury, in that the claimant knew that the shoe he

wore in the pool was slick when wet, he suffered from

balance issues, and he was a fall risk.  Therefore, the

claimant’s “moonlight dip” in his backyard pool on May

10, 2016, was an activity on the part of the claimant

that was unreasonable under the circumstances. 

Likewise, although the record indicates it was purposely

vague, the claimant’s testimony concerning his narcotic

pain medication reflects that he took it as prescribed

to him for his May 10, 2016, shoulder injury. 

Furthermore, the credible evidence in this claim

demonstrates the claimant’s consumption of narcotic pain

medication contributed to his subsequent fall on the

morning of May 11, 2016.  Therefore, I find that there

is substantial evidence to support a finding that the

claimant’s fall on the morning of May 11, 2016, which

resulted in a broken hip, was causally related to his

non-compensable shoulder injury the night before. 

Furthermore, the claimant was acutely aware of his

unstable ankle and yet he chose not to wear his brace or

orthopedic shoe while walking about his residence under

the influence of medication he acknowledged made him

unsteady.   

          The record clearly shows that the claimant’s

activity on the morning of May 10, 2016, was
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unreasonable in that his physical limitations were not

conducive to getting into and out of a pool wearing a

slick-soled shoe, when he knew full well that he had

serious balance issues.  Therefore, I find that the

claimant’s fall from his pool constitutes an independent

intervening cause which is not compensable. 

Furthermore, I find that the claimant’s May 11, 2016,

fall was a direct result of the combined effects of pain

medication prescribed for his non-compensable shoulder

injury and failure to take adequate measures while

walking about his residence, including, but not limited

to, wearing his ankle brace and orthopedic shoe. 

Therefore, I find that the claimant’s falls on May 10

and 11, 2016, that resulted in a separated shoulder and

hip fracture are directly linked to his own negligence

and unreasonable conduct, and such is, therefore, not

compensable.  In view of these findings, I find that the

claimant has failed to prove that his May 10, 2016,

shoulder injury and his May 11, 2016, hip injury are

compensable consequences of his 2006 ankle injury. 

Therefore, I dissent from the majority opinion finding

that these injuries are compensable.

                                                     
                     CHRISTOPHER L. PALMER, Commissioner
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