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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G407447

RICKEY L. JOHNSON, EMPLOYEE  CLAIMANT

KOSS CONSTRUCTION COMPANY, EMPLOYER RESPONDENT

OLD REPUBLIC GENERAL INSURANCE/
GALLAGHER BASSETT SERVICES, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 6, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREG GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 11, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The employee-employer relationship
existed on September 11, 2014, when the
claimant sustained a compensable injury
to his right foot.

2. At the time of his injury, the claimant’s
average weekly wage of $532.52 entitled him 
to TTD/PPD weekly benefit rates of
$355.00/$266.00, respectively.
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3. Pursuant to a Change of Physician Order
entered September 9, 2015, the claimant’s
authorized treating physician is now Dr.
Gregory Ardoin.

4. The respondents controvert in its entirety the
present claim for additional temporary
disability benefits.

5. The claimant has established by a
preponderance of the evidence that he remained
off work, within his healing period, and
therefore entitled to additional temporary
total disability compensation for his
compensable foot injury from January 31, 2015,
through February 20, 2015 for his compensable
injury; however, the claimant has failed to
establish that he is entitled to additional
temporary disability compensation after
February 20, 2015, because the preponderance
of the evidence establishes that his healing
period ended on February 20, 2015.

6. The claimant has failed to establish by a
preponderance of the evidence that any of the
additional medical treatment presently at
issue in this claim is reasonably necessary
for the compensable foot injury that he
sustained on September 11, 2014.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full
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Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to establish that he is entitled to

additional temporary disability compensation after

February 20, 2015 because the preponderance of the

evidence establishes that his healing period ended on

February 20, 2015; and that the claimant failed to

establish by a preponderance of the evidence that any of
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the additional medical treatment presently at issue in

this claim is reasonably necessary for the compensable

foot injury that he sustained on September 11, 2014.

Factual & Medical Background

The claimant sustained a compensable injury to

his right foot on September 11, 2014.  The injury

occurred when a chipping hammer fell on the claimant’s

foot.  The claimant initially received treatment at the

emergency of St. Michael’s Hospital, where he was

diagnosed with a contusion.  The claimant received

additional treatment at Wadley Hospital two days later. 

X-rays taken of the claimant’s foot at Wadley were

“normal: no fx, nml alignment, no soft tissue swelling”. 

The claimant was next treated by Mr. McCann, a

nurse practitioner at Healthcare Express.  The

claimant’s first visit at Healthcare Express was on

September 16, 2014.  At his initial visit, the claimant

was treated for pain in his right foot.  The claimant

also complained of numbness/tingling in his third toe. 

The claimant was prescribed Motrin and given an ortho

shoe/boot.  Mr. McCann noted that the claimant was

“[f]it for duty with the following restrictions:

Starting 9/16/2014".  The restrictions were listed as
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must wear splint, no work at heights or on scaffolding,

no climbing stairs/ladders, and no running.  These

restrictions were noted to be expected to last through

September 23, 2014.

The claimant returned to Healthcare Express on

October 7, 2014 for a follow-up visit.  Notes from this

visit state the following:

Context - Initial History: The
patient reports it was the result of
an injury, which was work related,
which had a sudden onset.  The
patient had no similar problems in
the past. This is not the result of
a motor vehicle accident. Patient
denies that any non-work related
event or illness possibly
contributed to or is related to
development of symptoms.  The
patient reports that the
pain/pressure radiates to the right
knee, right lower leg, and right
ankle. The patient reports that
onset was associated with blunt
trauma. Pain to the dorsal right
foot.

Context - Interval History: He
complains of continued right foot
pain across the top of his right
foot. He states he feels like there
is a knot on the top of his foot. He
had CT of right foot which is
negative. He has been wearing the
post-op shoe and it is falling
apart. He wants to see if he can get
another shoe.

The notes from that visit also indicate that
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the claimant had an altered gait and posture with a limp

favoring his right lower extremity. 

“[S]welling/tenderness of skin of ankle/foot/toes

noted”.  Also noted was, “[s]kin over right ankle/foot:

swelling over foot, swelling over dorsal foot,

tenderness over foot, tenderness over dorsal foot”. 

These medical records also stated, “[h]e is requesting

physical therapy.  With negative CT and continued pain. 

Will try PT to see if we can help with his symptoms.

Will try steroid taper.”  The claimant was given the

restrictions of no climbing ladders, no running, no

working at heights or on scaffolding, and must wear

post-op shoe which were in place from October 7, 2014

through November 4, 2014.

The claimant returned to Healthcare Express

November 10, 2014.  The record from that visit stated:

Context - Interval History: He
states he did not go to therapy, as
there is no way he can do what he
knows they will have him do with his
foot hurting this badly.  He
continues to complain of severe pain
across the top of his right foot. He
states he cannot wear a regular shoe
and has worn out the post-op shoe.
He states he cannot put on a regular
shoe due to pain. He had jack-hammer
fall of [sic] foot.  Plain films and
CT of foot were negative. States
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none of the medications have helped
his pain at all.

The record also noted swelling in the

claimant’s right foot.  Mr. McCann noted, “[w]e will try

him on tramadol. Will get MRI of right foot to make sure

there is not some other soft-tissue injury that did not

show up on MRI. I discussed with patient, I would think

his symptoms would be resolved, or at least improved by

now. He is two months post-injury. After MRI will likely

need referral to ortho.”  The plan also indicated that

the claimant should return on December 8, 2014.  The

claimant was continued on the same restrictions through

December 8, 2014.

The claimant underwent an MRI on November 24,

2014.  The Impression from the MRI are:

Marginal hypertrophic changes are
noted as the dorsal aspect of the
talonavicular joint.

Metatarsus adductus is noted with
relative elongation of the second
metatarsal.

There is thickening of the second
metatarsal cortical diaphysis.

No Lisfranc injury, bone edema, nor
subluxation. No metatarsal stress
injury.

If clinically warranted, a followup
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technetium 99 m MDP radionuclide
skeletal three-phase scintigram of
the feet might be employed to detect
any aras of increased flow/blood
pool localization or bone turnover.

The claimant returned to Healthcare Express on

December 12, 2014.  The records indicated:

Context - Interval History: He
complains of continued pain and
swelling of right foot.  He has had
negative plain films, negative CT of
foot, and most recently MRI of foot
which showed no evidence of acute
traumatic injury.  The radiologist
recommends triple phase bone scan if
clinically warranted.  He did have
crush injury of foot. He potentially
could have developed complex
regional pain syndrome.

Mr. McCann noted, “[w]ith his continued

complaint of burning pain of the right foot with

negative plain films, CT, and MRI, after crush injury,

it would be reasonable to get triple phase bone scan for

further evaluation.”  The claimant was continued on the

same work restrictions until his next scheduled follow

up visit on January 9, 2015.

The triple phase bone scan was conducted on

January 26, 2015. The Impression from this scan was, “1.

Degenerative uptake left first MTP joint.”  The claimant

was released to work without restrictions by Mr. McCann
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on February 20, 2015.  Mr. McCann was unable to examine

the claimant on February 20, 2015 because the claimant

was incarcerated.

The claimant was incarcerated until May 19,

2015 as the result of being mistaken for another

individual.  The claimant was not allowed to return to

Healthcare Express after his release from jail; thus, he

obtained an order allowing him to change physicians to

Dr. Gregory Ardoin.  The claimant first saw Dr. Ardoin

on November 9, 2015.  Dr. Ardoin ordered a second MRI on

the claimant’s foot.  During that visit, Dr. Ardoin also

recommended a tall boot walker for the claimant, which

the claimant testified that he did receive.

The claimant’s second MRI, taken on December

3, 2015 was normal. In Dr. Ardoin’s medical report dated

December 3, 2015, he proposed sending the claimant for

six weeks of physical therapy and anticipated seeing the

claimant back in two months at maximum medical

improvement.  In addition, Dr. Ardoin planned to place

the claimant on “an anti-inflammatory to include Mobic

15 mg q. day”.  However, the respondent controverted the

claimant’s request for this additional treatment.

The claimant has not returned to work since
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his work-related accident.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).  Medical treatment intended to reduce

or enable an injured worker to cope with chronic pain

attributable to a compensable injury may constitute

reasonably necessary medical treatment.  Patchell v.

Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  

The claimant remains entitled to the medical

treatment recommended by his treating providers.  Both

of the claimant’s treating providers recommended

physical therapy for the claimant.  The claimant has not

had the benefit of undergoing the recommended physical
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therapy.  Although Mr. McCann’s notes indicate that the

claimant declined physical therapy, I question the

accuracy of this statement.  First, I find it

particularly odd that the claimant would decline

physical therapy when it is noted in the October 7, 2014

medical record that the claimant requested the therapy. 

Also, the claimant testified “... I heard the doctor

mention something about [physical therapy], but no one

ever told me anything to go or where to go or anything

of that nature”.  Even if the claimant declined physical

therapy -- a fact which I do not concede is true --

clearly he wanted the therapy once it was recommended by

Dr. Ardoin.  Additionally, the claimant continues to

intermittently experience swelling just as he did when

he was still being treated by Mr. McCann in December of

2014.  Thus, the claimant is entitled to receive the

prescribed anti-inflammatory which he testified that he

did not receive.

Since the claimant’s work-related injury at

issue is a foot injury, the claimant’s injury is

considered a scheduled injury.  See A.C.A. §11-9-521(a). 

For a scheduled injury, a claimant is entitled to

temporary total disability benefits until the healing



Johnson-G407447 12

period ends or until the claimant returns to work,

whichever occurs first.  Wheeler Construction Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The

fact that a claimant becomes incarcerated is not a bar

to temporary total disability benefits so long as the

claimant remains within his healing period and has not

returned to work.  Id.

The healing period continues until the injured

employee is as far restored as the permanent character

of the injury will permit.  The healing period ends once

the underlying condition has become stable and when

nothing further in the way of medical treatment will

improve the permanent character of the injury.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  The persistence of pain is not sufficient, by

itself, to extend the healing period provided that the

underlying condition has stabilized.  Id.

Despite Mr. McCann’s determination that the

claimant could return to work without restrictions,

clearly both Mr. McCann and Dr. Ardoin believe that

physical therapy can help improve the claimant’s injury. 

Since there is something additional that can be done to

improve the claimant’s injury, he remains in his healing
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period.

Based on the findings above, I would award the

claimant additional medical treatment and additional

temporary total disability benefits from February 20,

2015 until a date yet to be determined.

For the foregoing reasons, I must dissent from

the majority opinion.

                                                        
PHILIP A. HOOD, Commissioner


