
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G505576   

CURTIS JOHNSON, EMPLOYEE                         C L A I M A NT

J.B. HUNT TRANSPORT SERVICE, INC., 
EMPLOYER                               RESPONDENT

ZURICH INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED DECEMBER 22, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JOSEPH H.
PURVIS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 15, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
on July 20, 2015, at which time the claimant
sustained a compensable left shoulder injury
at a compensation rate of $444.00/$333.00.
Benefits were terminated April 26, 2016.  Some
expenses were paid by Medicaid.
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2. The claimant has failed to prove a causal
connection between his treatment for a
strained shoulder and his need for surgery to
address degeneration and tears in his
shoulder. Therefore, surgery is not necessary
to address the compensable shoulder strain
injury accepted by the carrier.

3. All appropriate benefits have been paid.

4. If they have not already done so, the
respondents are directed to pay the court
reporter, Shawna Shepherd’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 15, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to prove a causal connection

between his treatment for a strained shoulder and his

need for surgery to address degeneration and tears in

his shoulder; and finding that surgery is not necessary

to address the compensable shoulder strain injury

accepted by the carrier.

Factual and Medical Background

The claimant is 59 years old and worked for

the respondent-employer as a truck driver.  The claimant

sustained an admittedly compensable injury to his left

shoulder on July 20, 2015.  The claimant testified that

his left shoulder was injured while he was disconnecting
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the truck from the trailer and putting the landing gear

down.

According to the claimant, he had not

experienced any problems with his left shoulder prior to

the July 20, 2015 work accident.  The claimant also

testified that he had undergone a pre-employment

physical prior to the accident and passed it.

The claimant first sought treatment at

Concentra on July 28, 2015.  As a result of this visit,

the claimant was assessed as having a shoulder strain

and referred to physical therapy.  

On August 5, 2015, the claimant was seen again

at Concentra.  During this visit, an MRI of the

claimant’s left shoulder was ordered.  The claimant

underwent the MRI on August 10, 2015 which revealed the

following:

IMPRESSION:
1. ACROMIOCLAVICULAR DEGENERATION
WITH REACTIVE EDEMA SUBACROMIAL
BURSITIS IS PRESENT. PLEASE
CORRELATE FOR FINDINGS RELATED TO
ACROMIOCLAVICULAR
DEGENERATION/SUBACROMIAL
IMPINGEMENT. NO ACUTE ROTATOR CUFF
TEAR IS SEEN.
2. MINIMAL ANTEROINFERIOR CAPSULAR
THICKENING IS NOTED. THIS COULD
REPRESENT MILD SYNOVITIS/CAPSULITIS.

The claimant began receiving treatment from

Dr. Kirk Reynolds at Arkansas Specialty Orthopaedics on
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September 4, 2015.  After treating the claimant with a

biceps tendon sheath injection and additional physical

therapy, Dr. Reynolds noted the following on October 21,

2015:

Plan
Diagnosis and treatment options were
discussed with Curtis in clinic
today.  I believe that his injection
was both diagnostic and therapeutic.
His pain relief demonstrates that
the biceps tendon is his primary
pain generator. Based upon this, and
his failure to progress with
physical therapy, I recommend
surgical treatment. Plan will be for
a diagnostic arthroscopy of the left
shoulder with rotator cuff
debridement versus repair, open
subpectoral biceps tenodesis,
subacromial decompression and
possible distal clavical excision.
Risks and benefits of surgery were
discussed at length. He wishes to
proceed. He has not reached MMI. He
remains on modified duty at work
with no lifting, pushing or pulling
using the left upper extremity.

Dr. Reynolds explained further by letter dated

November 17, 2015:

It is by my professional opinion and
recommendation that the patient,
Curtis Johnson, receive surgical
treatment of the work related injury
sustained on July 22, 2015 of the
left shoulder. It is by
recommendation that this surgery is
medically necessary as all other
means of treatment have been
exhausted.

By letter dated January 5, 2016 Dr. Reynolds
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recommended that the claimant undergo a closed MRI to

further assess his “persistent left shoulder pain and

weakness consistent with long head bicep tendinitis and

rotator cuff tendinopathy and underlying

acromioclavicular arthrosis”.  Dr. Reynolds indicated

that the MRI request was concurrent with the claimant’s

work-related injury.

The closed MRI was performed on August 12,

2016.  The results of the MRI are as follows:

FINDINGS: There is moderate
osteoarthritis of the AC joint.

The rotator cuff is normal in signal
intensity and morphology without
evidence of tear.

No labral tear is seen.

The biceps tendon is normally
located in the bicipital groove.

No muscular atrophy is seen.
No mass or ganglion is identified.

IMPRESSION: Osteoarthritis of the AC
joint

Following this second MRI, Dr. Reynolds opined

that the claimant’s “AC joint arthritis is a chronic,

degenerative condition”.  Dr. Reynolds also noted:

This is less than 51% attributable
to his work-related injury which
occurred on July 22, 2015. Thus, he
is released to return to work at
full, unrestricted duty. He has
reached Maximum Medical Improvement.
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The claimant was also assigned a 0% impairment

rating of his left shoulder and whole person by Dr.

Reynolds.

After being placed at MMI by Dr. Reynolds, the

claimant began treating with Dr. Samuel Moore.  Dr.

Moore ordered a third MRI of the claimant’s left

shoulder which was taken on December 5, 2016.  This MRI

revealed the following:

Impression:

1. High-grade strain versus partial-
thickness tear distal infraspinatus
2. High-grade strain versus partial-
thickness tear distal supraspinatus
3. Superior labral tear.

At the claimant’s December 8, 2016

appointment, Dr. Moore recommended a “[l]eft shoulder

arthroscopy, subacromial decompression, distal clavicle

resection, rotator cuff repair, and extensive labral

debridement”.

In his deposition, Dr. Moore stated that the

surgery he recommended was similar to the one initially

recommended by Dr. Reynolds.  Dr. Moore stated that the

claimant did not mention the work accident as the cause

of his injury; however, when asked about the accident as

a mechanism for the injury, Dr. Moore testified as

follows:
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Q Dr. Moore, the type of incident
that Mr. Johnson described to
Dr. Reynolds –

A Yes, sir.

Q – cranking down the landing
gear on his truck and feeling
pain in his left shoulder, that
is the type of incident that is
consistent with the notion that
his pre-existing condition was
aggravated by the cranking down
of the landing gear, is it not?

A Yes, sir.  Absolutely, yeah.

Q So if that is an accurate
history, then probably that
activity aggravated his pre-
existing condition?

...

A Absolutely.  Yeah, you can have
a bone spur and have an
impingement syndrome that never
bothers you until you crank on
something and get in a wreck or
go weed-eat for four hours, or
whatever you want to do, and it
cause your impingement syndrome
to become symptomatic.

Q So, if that is, in fact, what
happened here, the description
that I’m giving to you that
pain being experienced at that
moment, you would agree that
the incident aggravated,
accelerated, or combined with
the pre-existing condition to
produce the need for the
surgery that – ...

– that Dr. Reynolds had
originally recommended and that
you are now recommending?
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A Correct.

Q Okay. You are offering opinions
to us, Doctor, within a
reasonable degree of medical
certainty?

A Yes, sir.

Dr. Reynolds was also deposed regarding this

matter.  Dr. Reynolds explained his opinion regarding

the claimant’s need for surgery further in his

deposition, to wit:

Q And turn your attention to the
next exhibit, which is an MRI
report done by Dr. Jason Beck
at Orthosurgeons, and that is
done on December 5, 2016, which
is, what, about two and half
weeks after he has seen Dr.
Moore initially, is it not?

A It is.

Q What is it that Dr. Beck
concludes from an MRI of the
shoulder, the left shoulder,
particularly?

A So, Dr. Beck’s impression was
that Mr. Johnson had a high-
grade strain versus a partial-
thickness tear of his
infraspinatus and supraspinatus
and that he also had a superior
labral tear.

Q All right.  That completely
differs from the very first MRI
done of this left shoulder in
August of 2015, does it not?

A It does.
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Q It also differs completely from
the MRI done some four months
previous by your folks here,
does it not?

A It does.

Q Doctor, is there any
explanation that you can give
for the change in this fellow’s
rotator cuff and the labrum?

A I cannot give a specific
explanation for this. 
Certainly, I can surmise based
upon opinion.

Q And I’m asking based upon your
training and your experience,
what is most likely the cause
of this different diagnosis
some four months after you have
seen this fellow?

A So, I would expect that if
there was this significant of a
change in a four-month period
that there likely was a new
injury or trauma to the
shoulder.

Q An intervening trauma?

A Yes, sir, that would be my
opinion.

...

Q All right.  But, now, we’ve got
this new report, and as I
understand what you’re saying
is that based upon your
training, your education, your
experience, that more than
likely, this tear of the labrum
and possible tear of the
rotator cuff found in December
of 2016 did not simply
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naturally evolve?

A So, I think it depends on
information that is not
completely disclosed in an MRI
report.  So, I would clarify my
statements that in a near 60-
year-old gentleman, a superior
labral tear, as Dr. Beck
describes in his second-to-last
paragraph, is typically
something that happens with
natural wear and tear, natural
degenerative changes in the
shoulder.

The way he describes this as a
high-grade strain of his
infraspinatus and supraspinatus
tendon, yes, it would be my
opinion that there would have
been some intervening injury or
trauma to the shoulder to cause
that appearance on MRI.

During cross-examination, Dr. Reynolds

provided further explanation as to why his opinion of

whether the claimant needed surgery changed.  The

following exchange took place:

Q Okay. So, what happened here
was that you recommended that
the gentleman have surgery in
October of 2015.  Am I right?

A That is correct.

Q You were recommending – and, in
fact, you were saying, within a
reasonable degree of medical
certainty, that you felt like
the surgery that you were
recommending was related to the
work accident.  Right?
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A Yes, sir.

Q Okay.  And, so, the insurance
carrier denied your
recommendation.  Correct?

A That is correct.

Q And it caused a one-year delay
just to get another MRI. 
Correct?

A Based on this timeline, yes,
sir.

Q And this second circumstance of
an MRI, this is the first time
that you used the term
“chronic” with respect to a
description of any degenerative
process or any arthritic
process that had been found in
his shoulder?

A I’m just reviewing my notes to
make sure I’m speaking
accurately.

Q Yes, sir.

A So, yes, the specific term
“chronic,” you are correct.

Q Okay.  So it certainly had – if
it wasn’t chronic in October of
2015 when you had recommended
that he have surgery related to
his accident, it certainly had
become chronic by the time that
you saw him a year later. 
Correct?

A Yes, sir.

Q So, again, we have got
acceleration of this arthritic
process going on.  Correct?
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A That is the natural history of
arthritis.  Yes, sir.

Q Okay.  The surgery that you
said, within a reasonable
degree of medical certainty, is
related to the work accident?

A Yes, sir.

Q And is there anything that has
been suggested to you here
today that would change your
opinion?

A As far as the surgical
recommendation, no, sir.

Q Okay.  Is there anything that
has been presented today that
would change your opinion as to
the relatedness of the surgery
to the accident, insofar as the
surgery that is being
recommended today is
essentially the same surgery
that was being recommended
before?

A So, in my medical opinion,
after reviewing the new MRI, it
is my medical opinion that the
changes in the shoulder are
inconsistent with a specific
injury.  So, I have to look at
this from two opposing
viewpoints in some sense in
that the correct surgery, in my
opinion, for this gentleman is
as I described on October 21,
2015, and as Dr. Moore
described on his note – his
follow-up note, Exhibit 6,
dated December 8, 2016.

I am then asked by the Worker’s
Compensation carrier to give a
medical opinion on the
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relatedness to a specific
injury.  And on the additional
information that I was provided
based on the new MRI scan, it
is again my opinion that I
cannot with a reasonable degree
of medical certainty state that
51 percent of his current
pathology is directly related
to the injury which occurred on
July 22, 2015. 

When asked if the claimant did not have prior

problems with his shoulder, was it probable that his

accident aggravated, accelerated or combined with the

pre-existing condition to prompt the need for treatment,

Dr. Reynolds testified, “I would say, aggravated, yes”. 

The claimant testified that he did not have

any injuries to his left shoulder other than the work

injury on July 20, 2015.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 
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Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

A preexisting disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See Nashville Livestock Commission v. Cox,

supra; Minor v. Poinsett Lumber & Mfg. Co., 235 Ark.

195, 357 S.W.2d 504 (1962); Conway Convalescent Center

v. Murphree, 266 Ark. 985, 588 S.W.2d 462 (Ark. App.

1979).

The claimant seeks additional medical

treatment in the form of surgical intervention.  Dr.

Reynolds recommended that the claimant undergo surgery. 

However, after a second MRI was taken, Dr. Reynolds

changed his opinion.  Merely four months after Dr.

Reynolds indicated that surgery was no longer necessary,

Dr. Moore determined that the claimant did, in fact,

need the same surgical procedure initially recommended

by Dr. Reynolds.  Additionally, Dr. Reynolds admitted in

his deposition testimony that the surgery he recommended

on October 21, 2015 is the correct surgery for the

claimant.  Clearly, the recommended treatment, i.e.,

surgery, is reasonable and necessary. 
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The real issue in this claim is whether the

need for the recommended surgery is causally connected

to the claimant’s compensable injury.  The claimant has

arthritis in his left shoulder which contributes to his

need for surgery.  However, prior to his work-related

accident, the arthritis was asymptomatic.  The claimant

was able to perform his job duties without restrictions

or limitations.  Also, the claimant passed a pre-

employment physical only months before his work

accident.  There was no need for surgical intervention

until after he was involved in the July 20, 2015

accident.

In his deposition, Dr. Moore testified that

based on the description given of how the claimant was

injured, the accident probably aggravated his pre-

existing condition.  Dr. Moore stated to a degree of

medical certainty that the claimant’s work accident

aggravated, accelerated, or combined with the pre-

existing condition to produce the need for the surgery

that Dr. Reynolds had originally recommended and that he

was also recommending.  Additionally, Dr. Reynolds

admitted that the work-related accident aggravated the

claimant’s pre-existing condition.

Despite Dr. Reynolds’ speculation that the
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claimant was involved in another accident between the

August 2016 MRI and the December 2016 MRI there was no

evidence offered by the respondent to support such a

claim.  Dr. Moore explained that a difference in the

strength of the MRI scanners can explain why the

claimant’s labral tear was not seen in the initial MRIs. 

To reach the conclusion that the claimant was involved

in an additional accident would require the Commission

to rely on speculation; however, we must decline to do

so.  Speculation and conjecture are not to be

substituted for credible evidence by the Commission.

Dena Construction Company v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979).

For the foregoing reasons, I find that the

claimant proved by a preponderance of the evidence that

he is entitled to additional medical treatment in the

form of the surgical intervention recommended by Dr.

Moore. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


