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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G509286   

SAUNDRA HUTCHISON, EMPLOYEE                      C LAIMANT

WHITE RIVER AREA AGENCY ON AGING, 
SELF-INSURED EMPLOYER                          R E S P O NDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JANUARY 31, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent appeals an opinion and order of the

Administrative Law Judge filed August 15, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of
the evidence that she sustained a compensable
injury to her left shoulder.
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4. Claimant has proven by a preponderance of
the evidence that she is entitled to
reasonable and necessary medical treatment of
her compensable left shoulder injury.

5. Claimant has proven by a preponderance of
the evidence that she is entitled to temporary
total disability benefits from June 20, 2015
to a date yet to be determined.

6. Claimant has proven by a preponderance of
the evidence that she is entitled to a
controverted attorney’s fee on all indemnity
benefits awarded herein pursuant to Ark. Code
Ann. § 11-9-715 (Repl. 2012).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

Therefore we affirm and adopt the August 15, 2016
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decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority

finding, affirming and adopting the August 15, 2016,

administrative law judge opinion.  The administrative

law judge, and now the majority, specifically found that

the claimant proved she was performing employment

services at the time of her June 19, 2015, motor vehicle

accident, making her left shoulder injury compensable. 

For the following reasons, I find that the claimant was

not performing employment services at the time of her

accident, and that compensability should be denied.

The claimant was paid an hourly wage for each

hour she worked for the respondent-employer as an in-
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home care giver.  In addition, the claimant received

mileage reimbursement, which included travel to and from

her home.  The claimant testified that her hourly wage

began to accrue when she arrived (or, “clocked in”) at a

client’s home and ended when she left that home (or,

“clocked out”). 

Registered Nurse and Training Coordinator for

the respondent-employer, Amanda White, credibly

testified that all new care-giver hires are required to

attend a 40-hour training course in order to be legally

certified to “go into a home and do the care.”  White

stated that this training includes instruction on how to

correctly complete a daily report documenting the tasks

they complete for each client and a weekly time and

travel report.  White stated that time and travel

documents can be completed anywhere since they are

personal to the employee.  However, employees must fill

out the report documenting their daily tasks before

leaving a client’s residence.  Moreover, White explained

that Medicaid guidelines mandate that the “observations”

section of this report must also be completed daily for

each client at their residence.  White more fully

explained as follows: “I tell them 15 minutes before

they leave their home – the client’s home they have to
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sit down and document so that they get paid the time

that they are in that client’s home. They’re not paid an

hourly wage for driving, so you’re going to complete all

of your work while you’re at the client’s home.” 

Moreover, White explained that the client must initial

the “observations” portion of each report, after which

it cannot be changed or alerted.  White agreed that to

do so would violate  Medicaid mandates.

The claimant testified that she kept a

separate tablet in which she made notes concerning her

daily observations.  Although the claimant had the

client sign each daily report, she testified that she

transferred her notes onto the daily tasks report while

at home in the evenings.  White testified that if she

had known that the claimant was transferring comments

onto these daily reports after they had been signed by a

client, “she [the claimant] would have been reminded

that that is not Medicaid appropriate.”  According to

White, “The only paperwork [the claimant] could write on

legally at home would be her time and travel sheet.” 1   

The claimant testified that she typically

1It was established at the hearing that the only possible
exception to this rule would be a situation in which the care-
giver had to stay in a hostile environment in order to complete
this paperwork. 
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turned in her weekly paperwork via a designated drop box

provided by the respondent-employer, and included her

mileage, for which she was also reimbursed.  The

claimant explained that she could not total her hours

worked or the miles driven in any given work week until

the completion of that work-week.  In addition, White

stated that the respondent-employer must give a care-

giver the required documentation prior to that care-

giver going to a home.  

RN Supervisor for the respondent-employer,

Relenda McMullin, testified that she is responsible for

scheduling aides and ensuring that clients receive the

proper care.  According to McMullin, the claimant came

to the office on June 19, 2015, after she had been fired

by a client, and that she appeared agitated and upset. 

McMullin added that the claimant had been crying. 

McMullin verified that she visited with the claimant for

approximately 15 to 20 minutes, after which she told the

claimant to go home.  More specifically, McMullin

testified as follows:

Q. What happened at that point after
you finished talking to her in the
office?

A. I told her to go home.
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Q. What was her response?

A. That’s what she said she was
going to do.

Q. She’s testified that you instead
were sending her to a new client,
some woman over by the recycling
center. Did that happen?

A. No.

Q. Were you sending her anywhere
else that day?

A. No.

Q. You were not?

A. No.

Q. Did you get any calls from any
other aides about Ms. Hutchinson
going to another home?

A. No.

On cross-examination, McMullin agreed that it

was possible that she assigned the claimant a new client

before sending her home on the afternoon of her June 19,

2015 accident, in that it is the usual practice to find

care-givers another client after they have been

dismissed by one.  McMullin emphasized, however, that

this new assignment would not have started until the

following Monday.  Furthermore, McMullin confirmed that

any substitution between care-givers should be arranged
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“through the office.” 

Contrary to her earlier testimony, during

rebuttal testimony the claimant testified that the

client who fired her on the day of her accident and a

former client who had fired her, as well, represented

the only two occasions upon which she waited until she

got home to complete her paperwork.  A comprehensive

review of this claim demonstrates that there were not

only discrepancies in the claimant’s testimony at the

May 17, 2016, hearing, but there were numerous

discrepancies between the claimant’s deposition

testimony and her hearing testimony, as well. 

Therefore, I find that the claimant is not a credible

witness.  Furthermore, I find the testimony of White and

McMullin consistent with regard to Medicaid mandated

documentation requirements and concerning all other

matters.  Therefore, I assign their testimony greater

probative value than the claimant’s testimony. 

In conclusion, it is evident that the claimant

was required to fill out a daily task report for each

client to whom she was assigned prior to leaving that

client’s residence.  This is substantiated by Ms.

White’s credible testimony that the claimant was trained
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to do this during her two-week orientation, and,

further, that Medicaid rules and regulations mandated

this practice.  It is clear that the observations

section of the daily tasks report had to be initialed by

the client before the care-giver left that client’ home. 

By her own admission, the claimant failed to comply with

this mandate.  Instead, unbeknownst to her employer, the

claimant kept a separate, personal notebook in which she

wrote comments, and from which she later used to fill

out the observation portion of her reports at home. 

The administrative law judge, and now the

majority, appear to base the decision to award

compensability in this claim not only on the fact that

the claimant intended to complete her paperwork when she

got home, but primarily on the fact that she was

reimbursed for the mileage for going to her home after

work. Ergo, the claimant was performing employment

services at the time of her accident.  This reasoning is

flawed, however, in that, whether the claimant would

have followed through with her stated intentions is

speculative, at best.  Moreover, the fact that the

claimant was reimbursed for mileage does not in and of

itself constitute an exception to the going and coming
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rule.  Rather, the court has found that in those cases

in which the employer furnishes less than the actual

expense of travel, the better reasoned decisions turn on

whether or not the reimbursement was for a substantial

part of the actual expense or bears a reasonable

relation to it.  See, Chicot Memorial Hospital v. Veazy,

9 Ark. App. 18, 652 S.W.2d 631 (1983).  Further, the

court has recognized a distinction between those

contractual arrangements in which the payments

substantially cover the actual travel expense incurred

by the employee and those in which the payments bear no

real relation to the actual cost of transportation but

in fact are merely additional compensation. Id.

Simply stated, this claim is devoid of

credible evidence to support a finding that the

claimant’s mileage reimbursement bore a real relation to

the actual cost of transportation incurred as a result

of her work-related travel.  Nor was it shown that the

claimant’s mileage reimbursement was meant as a

substitute for furnishing her transportation. 

Therefore, I find that the fact that the claimant was

reimbursed for mileage to and from her home fails to

support a finding that she was performing employment
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services at the time of her June 19, 2015 accident. 

Moreover, I find that the claimant failed to prove that

she was either asked to make another stop on her way

home, nor had she made another stop to check on a new

client on her way home on the afternoon of June 19,

2015.  In so finding, I add that this issue is

inconsequential to the outcome of this claim in that the

claimant admitted that she was doing nothing more than

traveling to her home at the time of her accident. 

Finally, I reiterate that the claimant knowingly

violated Medicaid rules and regulations by admittedly

finishing her daily task reports at home, and that,

according to Ms. Smith, was contrary to her training and

Medicaid mandate. 

Based upon the above and foregoing, I find

that the claimant has failed to prove that she was

performing any activity that could be considered

employment services at the time of her June 19, 2015,

motor vehicle accident.  Nor do I find that her

activities at the time directly or indirectly benefitted

the employer.  Notwithstanding that the claimant was

reimbursed for her mileage, the preponderance of the

credible evidence in this claim reveals that the
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claimant was merely driving home after a difficult day

at work when her accident occurred.  Therefore, I find

that this claim does not fall within the traveling

exception of the coming and going rule, and I dissent

from the majority finding that the claimant was engaged

in employment services at the time of her June 19, 2015,

accident.

CHRISTOPHER L. PALMER, Commissioner


