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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

All of the parties appeal an administrative law

judge’s opinion filed May 12, 2016.  The administrative

law judge found that the claimant proved he sustained a

compensable injury on April 24, 2014.  After reviewing

the entire record de novo, the Full Commission reverses
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the administrative law judge’s finding that the claimant

proved he sustained a compensable injury on April 24,

2014.  The Full Commission finds that the claimant

proved he sustained a compensable injury on August 14,

2014.  We find that Respondent No. 2 is liable for

reasonably necessary medical treatment and temporary

total disability benefits.  

I.  HISTORY

The testimony of Jeff Hulsey, now age 45, indicated

that he began working for the respondent-employer, Adam

Wall Farms, in about 2008.  The claimant testified that

he maintained a cattle operation for the respondent-

employer.  The parties’ stipulations indicated that

Respondent No. 1, LM Insurance Corporation, was

providing coverage “at all relevant times prior to

June 12, 2014, including April 24, 2014.”  The claimant

testified on direct examination:

Q.  Let’s now talk about the first injury
April the 23rd of 2014.  In your own words
describe what happened.  

A.  I was filling up a spray rig, and I was
standing up on it and I went to reach for the
step and my foot slipped and I fell, and when
I fell, I tried to catch myself, I guess, and
I twisted when I landed.

Q.  How far did you fall?
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A.  Probably four foot.

The claimant testified that he felt “just bad sharp

pains in my back.  Couldn’t hardly stand up straight,

sit down or anything else.”  The claimant testified that

he reported the alleged accident to Adam Wall, the

claimant’s supervisor and the company owner.  The

claimant testified that he was off work for

approximately 10 days and thereafter returned to regular

duty.  The claimant testified, however, that he

continued to suffer from back pain and decreased

mobility.  

According to the record, the claimant did not seek

medical treatment until May 19, 2014, at which time he

saw Dr. Chris Curtis, D.C.  The claimant wrote on a

Chiropractic Registration and History that the reason

for his visit was “Back pain” and that his symptoms

appeared “Awhile ago.”  After the question “Is condition

due to an accident?”, the claimant checked “Yes” and

“No” boxes and wrote, “Unsure.”  The claimant also wrote

on an accompanying Health History, “Fell at work 2 weeks

ago.” 

Dr. Curtis noted on May 19, 2014, “Low back pain

worse past 2 weeks with no cause.  Pt states has had
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back problems in the past.”  A Radiology Report signed

by Dr. Curtis on May 19, 2014 suggested, among other

things, that there was “Hypo” Lordosis in the Alignment

of the claimant’s spine.    

The parties’ stipulations indicated that Respondent

No. 2, Riverport Insurance Company, provided coverage

after June 12, 2014.  The claimant testified on direct:

Q.  Let’s now talk about the second injury
that occurred according to our records on
August the 14th of 2014.  Describe for the
judge what happened on that day.  

A.  I was bush hogging and I run off in a big
old hole.  I didn’t see it in the grass, and
it kind of whipped me to the left, jerked me
around good....

Q.  And describe in your own words how your
back felt as a result of that injury.

A.  It was worse.  It was pretty painful.  

The claimant treated at Paragould Doctors Clinic on

August 14, 2014.  The History at that time indicated

that the claimant had been suffering from back pain for

a duration of “months.”  It was reported, “Symptom(s)

Began; fell off water wagon, Symptom(s) progressed: left

leg and arm are starting to have numbness.”  Cecil

Massey, an Advanced Practice Registered Nurse (APRN),

examined the claimant’s back and reported “paralumbar
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muscular spasms.”  The APRN assessed “1.  Lumbar

Radiculopathy, Apply ice packs, Apply moist hot packs to

affected area x 30 min q 4-6 hours, start light

exercises, slow return to normal activities.”  

An MRI of the claimant’s lumbar spine was taken on

August 18, 2014:

This is a 42 year old patient who presents
with back pain.  He slipped and fell two
months ago.  He has low back pain, left leg
pain, and numbness....

L3-L4: There is a paracentral disc protrusion,
which effaces the exiting nerve root at this
level laterally on the left.  There is no
spinal stenosis at this level.  

L4-L5: There is a broad based disc bulge.  No
spinal stenosis, disc herniation or nerve root
displacement.  There is disc desiccation and
there is facet joint hypertrophy.  

L5-S1: At the L5-S1 level, there is a
paracentral disc bulge, focal herniation on
the left.  This minimally effaces the thecal
sac.  No spinal stenosis.  This compromises
the neuroforamen on the left at L5-S1.  

OPINION: 1.  Degenerative changes at L3-L4,
L4-L5, and L5-S1.
2.  Lateralized disc bulge at L3-L4.  
3.  Board (sic) based disc bulge at L4-L5.
4.  Paracentral disc bulge and focal
herniation at L5-S1.  No spinal stenosis.  
5.  Other findings noted above.

The claimant filled out a History at St. Bernards

Neurosurgery on October 6, 2014 and reported that he had
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been injured on the job, “Late spring went to Doc 8-14-

14.”  Dr. John A. Campbell reported on October 6, 2014:

This is a first time visit to me for Jeffery
Hulsey.  He was actually hurt on the job
earlier this year when he had a slip coming
off of a piece of equipment.  He works on a
cattle farm up in Brookland.  He injured
himself again just a few weeks ago when he
was bush hogging and apparently hit a rut or
a hole in the ground and this jerked him very
severely.  He now presents with a recent MRI
of his lumbar spine from Arkansas Methodist
Medical Center dated 08/18/14 that shows a
lateral disk protrusion on the left at L3-4.
This might be causing some mass effect upon
the L3 root.  On further questioning, most of
his symptoms are really in the left L3 nerve
root distribution.  He does also have some
bulging disks at L4-5 and L5-S1.  He has had
some chiropractic care, but no physical
therapy.

Dr. Campbell assessed “Patient with a left L3

radiculopathy.  He does have a left L3-4 foraminal disk

protrusion.  This is fairly prominent and it might be

causing some slight impingement of the L3 root.  He

could consider surgical intervention, but for now wishes

to proceed with physical therapy and I think that is

just fine.  I will set up physical therapy for the

patient and I will be glad to see him back if symptoms

are not improving.”  

The claimant testified that he did not return to

work after October 6, 2014.  Dr. Campbell signed a slip
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on October 24, 2014 which indicated, “No work for one

(1) month.  10-6-2014 thru 11-6-2014.”    

The claimant continued to follow up with Cecil

Massey at Paragould Doctors Clinic.  Mr. Massey’s

assessment on December 3, 2014 was “1.  Degeneration,

Lumbar Disc, needs see neurosurgeon for disp. consider

LESI as alt. treatment plan.  2.  Herniated Nucleus

Pulposus NOS.”  

Dr. Jared Seale evaluated the claimant on June 15,

2015:

43-year-old gentleman, presents to the clinic
today with low back pain that radiates into
the back of his left leg.  He originally hurt
his back on 04/14/14 when he fell off of a
spray rigg (sic).  He then reinjured it on
08/08/14, while bush hogging he hit a hole and
he jerked sideways....He has had 13 sessions
of physical therapy, which did not give any
relief....MRI, lumbar spine, done on 08/18/14,
reviewed on disc today reveals disc
desiccation at L4-5 and L5-S1.  At L5-S1,
there is a posterior annular tear with disc
protrusion with left lateral recess stenosis.

Dr. Seale assessed “1.  Left paracentral disc

herniation with annular tear, L5-S1, with left leg

radiculopathy.  2.  Lateral recess stenosis, left, mild,

L4-5.”  Dr. Seale recommended a steroid injection and

stated, “The patient’s MRI does reveal a disc

protrusion.  This is not objective finding of injury on
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his MRI which correlates with his subjective complaints

of left leg pain.  However, the patient’s symptoms began

on and after the work injury.  The patient has no

history of being treated for pain in the low back or

down the leg prior to the work injury per his report. 

Therefore it is within a certain degree of medical

certainty that at least 51% of the patient’s current

symptoms are directly related to his work injury.  Thus

I do believe his treatment should be supported by

Worker’s Compensation and not his private insurance.”  

A pre-hearing order was filed on February 17, 2016. 

The claimant contended that he “sustained an injury

arising out of and in the course of his employment on

April 24, 2014 and was temporarily totally disabled for

approximately 10 days after said injury.  The claimant

returned to work on a part-time basis and continued

working until August 14, 2014, when he sustained a

second injury arising out of and during the course of

his employment with Wall Farms.  The claimant contends

that he was temporarily totally disabled for

approximately two weeks, at which time he attempted to

return to light-duty work.  The claimant was allowed to

receive a neurosurgical evaluation to determine his
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medical condition and after he saw Dr. Campbell, a

Jonesboro neurosurgeon, on October 20, 2014, he was

taken off work.  The claimant contends that he is

entitled to temporary total disability benefits from

October 20, 2014 until the present and until a date in

the future, maintaining that his healing period has not

ended.  The claimant contends that one or both

respondents should be held responsible for all

outstanding medical and related treatment, together with

appropriate indemnity benefits, and that a controverted

attorney’s fee should attach to any benefits awarded. 

The claimant reserves entitlement to permanent

impairment and/or wage-loss disability benefits.”

The parties stipulated that “both respondent-

carriers have controverted the claims.”  Respondent No.

1 contended, “The claimant did not sustain a back injury

on April 24, 2014.  The claimant continued working and

did not seek medical attention until August 14, 2014. 

The claimant cannot prove a work-related injury

supported by objective findings to corroborate an injury

on April 24, 2014.  Respondent No. 1 contends that the

claimant’s need for treatment and disability, if any, is

related to the second alleged incident.”  
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Respondent No. 2 contended, “The claimant did not

sustain a compensable injury on August 14, 2014.  The

claimant’s need for treatment and disability, if any,

are the responsibility of Respondent No. 1.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a work-
related injury on April 24, 2014. 
2.  Whether the claimant sustained a work-
related injury on August 14, 2014.  
3.  In the event compensability of either
claim is overcome, the claimant’s entitlement
to associated benefits.  

After a hearing, an administrative law judge filed

an opinion on May 12, 2016.  The administrative law

judge found, among other things, that the claimant

proved he sustained a compensable injury on April 24,

2014.  The administrative law judge found that any work-

related injuries after that date were “merely a

recurrence and/or a temporary aggravation” of the

April 24, 2014 alleged injury.  The administrative law

judge found that Respondent No. 1 was liable for medical

treatment and temporary total disability benefits.  All

of the parties appeal to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,
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in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

A.  Whether the claimant sustained a compensable
    injury on April 24, 2014.

An administrative law judge found, “3.  The

claimant has proven, by a preponderance of the credible
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evidence, that he sustained a compensable back injury

arising out of and during the course of his employment

with Wall Farms as the result of a specific incident

identifiable by time and place of occurrence on

April 24, 2014, which caused internal physical harm to

his body, requiring medical services subsequently

resulting in disability and which is confirmed by

medical evidence supported by objective findings,

entitling the claimant to appropriate workers’

compensation benefits.”

The Full Commission does not affirm this finding. 

The claimant contends that he sustained an accidental

injury on April 24, 2014.  The claimant testified that

he slipped and fell from a spray rig on April 23, 2014. 

As we have discussed, the claimant testified that he

reported the alleged accident to his supervisor, Adam

Wall.  Adam Wall testified that the claimant called him

and reported an injury.  Mr. Wall testified that he

“turned the claim in” to the respondents’ third party

administrator at that time, Liberty Mutual. 

Nevertheless, Adam Wall testified regarding the

claimant, “He said he didn’t need to go to the doctor,

he didn’t have insurance....He couldn’t take coverage
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because he couldn’t pass a drug test.”  

Respondent No. 1 does not contend, in accordance

with Ark. Code Ann. §11-9-102(4)(B)(iv)(Repl. 2012),

that the alleged injury was substantially occasioned by

the use of illegal drugs.  However, the claimant did not

dispute Adam Wall’s testimony that the claimant did not

seek medical treatment on or after April 23, 2014

because the claimant knew the presence of illegal drugs

would be established.  There is no evidence before the

Commission demonstrating that the respondent-employer or

respondent-carrier discouraged or prevented the claimant

from seeking prompt medical attention for the

unwitnessed alleged injury on or about April 23, 2014.  

Moreover, the claimant did not seek medical

treatment for the alleged April 23, 2014 incident until

May 19, 2014, when the claimant began treating with a

chiropractor, Dr. Curtis.  The claimant informed Dr.

Curtis on May 19, 2014 that he had fallen at work “2

weeks ago,” which of course does not correspond to an

injury occurring on or about April 23, 2014.  We

recognize that the claimant was not required to identify

the precise time and numerical date on which an

accidental injury occurred in order to prove



HULSEY-G403473 & G503617 14

compensability.  Edens v. Superior Marble & Glass, 346

Ark. 487, 58 S.W.3d 369 (2001).  In the present claim,

however, the claimant informed Dr. Curtis that he was

“Unsure” whether his condition was related to an

accident.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury on or about April 23,

2014.  The claimant did not prove that he sustained an

accidental injury causing internal or external physical

harm to the body which arose out of and in the course of

employment, required medical services, or resulted in

disability.  The claimant did not prove that there was a

specific incident identifiable by time and place of

occurrence on or about April 23, 2014.  Nor did the

claimant establish a compensable injury by medical

evidence supported by objective findings.  We do not

find that Dr. Curtis’ chiropractic report of “Hypo”

lordosis in the alignment of the claimant’s spine on

May 19, 2014 was objective medical evidence establishing

a compensable injury on or about April 23, 2014.    
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B.  Whether the claimant sustained a compensable
    injury on August 14, 2014.

The administrative law judge found, “7.  A

preponderance of the credible evidence reflects that the

claimant’s need for treatment and disability is causally

related to the April 24, 2014, incident and/or a

compensable consequence thereof.  Further, any

subsequent work-related incidents after April 24, 2014,

including an alleged August 14, 2014, incident, is found

to be merely a recurrence and/or a temporary aggravation

of the April 24, 2014, work incident.”  

The Full Commission first notes that there is no

statutory provision in Act 796 of 1993 for adjudicating

an alleged injury to be a “temporary aggravation.”  The

Arkansas Court of Appeals has described “temporary

aggravation” as a “novel legal theory.”  See Johnson v.

Pat Salmon & Sons, 2011 Ark. App. 48.  Nevertheless, it

is the duty of the Full Commission to enter findings in

accordance with the preponderance of the evidence and

not on whether there is any substantial evidence to

support the administrative law judge’s findings.  See

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649

S.W.2d 402 (1983).  The Full Commission makes its own



HULSEY-G403473 & G503617 16

findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).

The Full Commission finds in the present matter

that the claimant proved by a preponderance of the

evidence that he sustained a compensable injury on

August 14, 2014.  The claimant testified that, while

operating a “bush hog” implement, he fell into a hole,

was “whipped to the left,” and “jerked.”  The claimant

testified that he felt instant acute pain in his back as

a result of the August 14, 2014 incident.  The claimant

sought medical treatment the same day and was assessed

with “Lumbar radiculopathy.”  An APRN examined the

claimant and reported “paralumbar muscle spasms.” 

Muscle spasms constitute objective medical findings. 

See Continental Express, Inc. v. Freeman, 339 Ark. 142,

4 S.W.3d 124 (1999).  Dr. Campbell treated the claimant

on October 6, 2014 and corroborated the claimant’s

testimony that the claimant had been “jerked very

severely” as a result of the August 14, 2014 specific

incident.  Like the APRN, Dr. Campbell assessed lumbar

radiculopathy and arranged conservative treatment.

We find that the claimant proved he sustained a
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compensable injury on August 14, 2014.  The claimant

proved that he sustained an accidental injury causing

physical harm to the body.  The injury arose out of and

in the course of employment, required medical services,

and resulted in disability.  The injury was caused by a

specific incident and was identifiable by time and place

of occurrence on August 14, 2014.  The claimant

established a compensable injury by medical evidence

supported by objective findings, namely, the medical

provider’s report of spasm on August 14, 2014.  We find

that the report of muscle spasm was causally related to

the injury occurring August 14, 2014.  

C.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period ends when the

employee is as far restored as the permanent character

of the injury will permit.  High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).  The
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determination of the end of the healing period is a

question of fact for the Commission.  KII Construction

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

An administrative law judge found in the present

matter, “6.  The claimant is entitled to temporary total

disability benefits for the period beginning October 6,

2014, and continuing through at least December 3, 2015,

and until such time that the claimant’s healing period

can be addressed, pending further development of the

medical evidence.”  The Full Commission does not affirm

this finding.  We find that the claimant proved he was

entitled to temporary total disability benefits

beginning October 6, 2014 and continuing through

November 6, 2014.

The claimant proved by a preponderance of the

evidence that he sustained a compensable injury to his

back on August 14, 2014.  Cecil Massey treated the

claimant conservatively and planned “slow return to

normal activities.”  Dr. Campbell arranged physical

therapy for the claimant.  Dr. Campbell signed a slip on

October 24, 2014 which indicated, “No work for one (1)

month.  10-6-2014 thru 11-6-2014.”  There are no

subsequent reports from any treating physician or
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medical provider indicating that the claimant was

physically unable to work after November 6, 2014.  Cecil

Massey specifically advised the claimant to begin an

exercise program, and Dr. Seale instructed the claimant

on June 15, 2015 to increase his physical activities to

include walking.  Whether or not the claimant remains

within a healing period for the August 14, 2014

compensable injury, we find that the claimant did not

prove he was incapacitated from earning wages after

November 6, 2014.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury on or about April 24,

2014.  We find that the claimant proved he sustained a

compensable injury on August 14, 2014.  The Full

Commission finds that the medical treatment of record

provided on and after August 14, 2014 was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2012).  There are currently no

recommendations of record for surgery, and we make no

finding regarding whether or not surgery is reasonably

necessary.  The claimant proved that he was entitled to
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temporary total disability benefits from October 6, 2014

through November 6, 2014.  Respondent No. 2 shall be

responsible for the reasonably necessary medical

treatment of record provided on and after August 14,

2014.  Respondent No. 2 shall also be responsible for 

temporary total disability benefits from October 6, 2014

through November 6, 2014.  

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).  Respondent No. 2 shall be

solely responsible for fees for legal services.  

IT IS SO ORDERED. 

     

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,
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I concur in part with but must respectfully dissent in

part from the majority opinion.  I agree that the

claimant proved by a preponderance of the evidence that

he sustained a compensable injury on August 14, 2014 and

that the medical treatment on record provided on and

after August 14, 2014 was reasonably necessary.  I also

agree that the claimant’s attorney is entitled to fees

for legal services, including the additional fee of five

hundred dollars ($500.00) for prevailing on appeal. 

Therefore, I concur with these findings.

Although I agree that the claimant proved by a

preponderance of the evidence that he is entitled to

temporary total disability benefits, I must dissent from

the majority opinion, determining that the claimant’s

temporary total disability period ended on November 6,

2014.

Opinion

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Construction Co.

v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002). 

When an injured employee is totally incapacitated from

earning wages and remains in his healing period, he is
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entitled to temporary total disability.  Id.  The

healing period is statutorily defined as that period for

healing of an injury resulting from an accident.  Dallas

County Hospital v. Daniels, 74 Ark. App. 177, 47 S.W.3d

283 (2001).  The healing period ends when the employee

is as far restored as the permanent nature of his injury

will permit, and if the underlying condition causing the

disability has become stable, and if nothing in the way

of treatment will improve that condition, the healing

period has ended.  Crabtree, supra.  The question of

when the healing period has ended is a factual

determination for the Commission.

The healing period is defined as that period

for healing of the injury that continues until the

employee is as far restored as the permanent character

of the injury will permit.  Arkansas Hwy & Trans. Dept.

v. McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993). 

If the underlying condition causing the disability has

become more stable and if nothing further in the way of

treatment will improve that condition, the healing

period has ended.  The persistence of pain may not in

and of itself prevent a finding that the healing period

is over, provided that the underlying condition has
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stabilized. Id; Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).  Conversely, the healing

period has not ended so long as treatment is

administered for the healing and alleviation of the

condition.  McWilliams, supra; J.A. Riggs Tractor v.

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The

determination of when the healing period ends is a

factual determination made by the Commission.

McWilliams, supra.  In Pallazollo v. Nelms Chevrolet, 46

Ark. App. 130, 877 S.W.2d 938 (1994), the Court of

Appeals stated that in order to be entitled to temporary

total disability compensation for an unscheduled injury,

a claimant must prove that he remained within his

healing period and that he suffered a total incapacity

to earn wages.  Ark. State Hwy. & Trans. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

Here, the claimant received his full salary

and housing from the employer until August of 2014, when

he began being paid at an hourly rate.  According to the

claimant’s testimony he continued to work as much as he

was able to until October 6, 2014 when his doctor, Dr.

John Campbell, took him off work for one month.  Since

being taken off work, the claimant has not returned to
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gainful employment.  

The majority has determined that the

claimant’s entitlement to temporary total disability

ceased at the end of this prescribed one-month period;

however, the claimant testified that after October 6,

2014 his condition stayed about the same.  Dr. Campbell

removed the claimant from work because MRI studies

revealed extensive injury to the claimant’s back which

rendered him unable to work.  The MRI showed “[l]eft L3

radiculopathy” and “[l]eft L3-4 foraminal disk

herniation”.  After the MRI was taken the claimant did

not undergo additional treatment that corrected these

issues.  In fact, when the claimant visited Dr. Jared

Seale on June 15, 2015, he noted “MRI, lumbar spine,

done on 08/18/14, reviewed on disc today reveals disc

desiccation at L4-5 and L5-S1.  At L5-S1, there is a

posterior annular tear with disc protrusion with left

lateral recess stenosis”.  During that visit, Dr. Seale

recommended a left L5-S1 transforaminal epidural steroid

injection and indicated, “if the injection has not

helped, we may consider a minimally invasive

decompression”.  Despite Dr. Seale’s recommendations,

the claimant has not yet received the recommended
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treatments.

Clearly, the claimant continued to suffer with

the compensable back injury beyond November 6, 2014.  If

the claimant was unable to work with this injury in

October and November of 2014, common sense dictates

that, since this injury has not been treated, he is

still unable to work with the injury.  Therefore, I

believe that the claimant is entitled to temporary total

disability benefits from October 6, 2014 until a date

yet to be determined.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


