
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G306961 

TIMOTHY W. HOPPER, EMPLOYEE                      C L A I M ANT

DIXIE PLANTING COMPANY/
STONETRUST COMMERCIAL INS. CO., 
EMPLOYER/INSURANCE CARRIER               R E S P O N D E N T  NO. 1

LUTHER FRED GRAVES/
FIRSTCOMP INSURANCE CO./
MARKEL SERVICE, INC.,
EMPLOYER/INSURANCE CARRIER/TPA           R E S P O N D E N T   N O. 2

     
OPINION FILED JANUARY 13, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE DAVID A. HODGES,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JASON M.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

Respondent No. 2 appeals an administrative law

judge’s opinion filed June 7, 2016.  The administrative

law judge found:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2.  On August 26, 2013, the employee-
employer relationship did not exist between
the claimant and respondent #1, nor was
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respondent #2 an uninsured subcontractor of
respondent #1.  Respondent #1 has no liability
in this claim and should be dismissed as a
party.

3.  On August 26, 2013, the employee-
employer-carrier relationship [existed]
among the claimant and respondents #2, when
the claimant sustained injuries arising out
of and in the course of his employment.

4.  The claimant was temporarily totally
disabled for the periods commencing August 27,
2013, and continuing through the end of his
healing period, a date yet to be determined,
with the exception of the two (2) days he
returned to gainful employment with respondent
#2.  

5.  Respondent #2 had notice of the claimant’s
August 26, 2013, injury on the date of
occurrence; respondent #2 failed to post
notice of compliance pursuant to Ark. Code
Ann. §11-9-407; respondent #2 is estopped to
assert a statute of limitations to the present
claim. 

 
6.  Respondents #2 shall pay all reasonable
hospital and medical expenses arising out of
the claimant’s compensable injuries of 
August 26, 2013.

7.  Respondents #2 have controverted this
claim in its entirety.  

After reviewing the entire record de novo, the Full

Commission finds that the evidence supports the

administrative law judge’s opinion, and that the

administrative law judge’s opinion correctly applies the

law and should be affirmed.  In affirming, the Full
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Commission notes the Arkansas Court of Appeals’ holding

that an employer’s failure to post a Compensation Notice

is substantial evidence to support a finding that an

employer is estopped from raising the statute of

limitations as a defense.  Rider v. Julian Martin, Inc.,

31 Ark. App. 144, 789 S.W.2d 743 (1990).  The

preponderance of evidence in the present matter

demonstrates that Respondent No. 2 did not post any type

of notice with regard to workers’ compensation.

We find in the present matter that the

administrative law judge’s decision is correct and is

therefore adopted by the Full Commission.  Thus, we

affirm and adopt the administrative law judge’s June 7,

2016 opinion as the Full Commission’s decision on

appeal.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012). 

Fees for legal services shall be the sole responsibility

of Respondent No. 2.  
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IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

Concurring and Dissenting Opinion

I concur in finding that the Arkansas Workers’

Compensation Commission has jurisdiction of this claim,

and that an employee-employer-carrier relationship

existed between the claimant and Respondent No. 2. on

August 26, 2013.  I respectfully dissent, however, from

the majority opinion affirming and adopting the

administrative law judge finding that the claimant’s

claim is not barred by the statute of limitations, and

that Respondent No. 2 is estopped from asserting a

statute of limitations defense due to its failure to

post notice of compliance pursuant to Ark. Code Ann.

§11-9-407 and/or due to fraud.

Respondent No. 2 accepted that the Workers’

Compensation Commission has exclusive jurisdiction over

this claim, and that the claimant was its employee at
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the time of his August 26, 2013, work-related accident. 

Whereas this would ordinarily make Respondent No. 2

responsible for all medical and indemnity benefits

resultant from the claimant’s injury, the undisputed

fact remains that the claimant waited until well after

two (2) years to bring a claim for his injuries, and

when he did, it was in the form of a lawsuit in circuit

court against Respondent No. 1.

 T he claimant’s boss, Luther Fred Graves, had

workers’ compensation insurance at the time of the

claimant’s injury-causing fall from a ladder on

August 26, 2013.  The record establishes that upon

learning that he could not renew his contractor’s

license without a workers’ compensation policy in place,

Graves obtained this coverage in February of 2013.  The

record reflects that Graves had informed the claimant’s

brother and crew leader, Teddy Hopper, that he had

workers’ compensation coverage for his employees prior

to the claimant’s fall.  In addition, the record shows

that the claimant had been made aware by his nephew, who

worked for Graves on another crew, that workers’

compensation insurance coverage was in place long before

he filed a civil suit against Respondent No. 1 on
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August 31, 2015.  Furthermore, the claimant conceded

that it had been “rumored” among other employees that

Graves had obtained workers’ compensation coverage prior

to his accident.  The claimant, however, maintains that

Graves failed to tell him that he had workers’

compensation coverage at the time of his accident.  In

fact, the claimant testified that Graves had informed

him approximately eight (8) years prior to his 2013

accident that he had no workers’ compensation insurance

coverage should one of his employees get hurt on the

job. 

Graves, who was ninety-five (95) years old at

the time of the hearing, acknowledged that he was at the

job site when the claimant was injured.  When asked why

he failed to report the claimant’s injury at the time it

occurred, Graves credibly testified that he was unaware

that he had to report an injury “in a certain length of

time.”  

While the evidence reflects that Graves failed

to post a notice of compliance pursuant the provisions

of Ark. Code Ann. §11-9-407, I note that Graves did not

maintain an office.  Therefore, Graves had no “place of

business” wherein to post notice.  Moreover, with regard



HOPPER - G306961 7

to Graves’ failure to report the claimant’s injury

pursuant to the provisions of Ark. Code Ann. §11-9-529,

the court has held that an employer’s failure to file a

report to the Workers’ Compensation Commission within

ten (10) days of receipt of knowledge of the claimant’s

injury does not render erroneous as a matter of law the

Commission’s decision that a claim is time-barred.  See,

Chambers v. International Paper Co., 56 Ark. App. 90,

938 S.W.2d 861 (1997).  Moreover, in Little v. Smith,

223 Ark. 601, 267 S.W.2d 511 (1954), the Court found

that reports and letters of an employer to the

Commission of the death of an employee did not

constitute filing of a claim, since no request or demand

for payment was made by the beneficiaries.  It is

axiomatic that this would also apply to reports and

letters of injury.  The record establishes that the

claimant failed to submit any hospital or medical bills

to Graves, make demands for benefits, or file a workers’

compensation claim at any time following his 2013

accident.  According to the claimant, his failure to

pursue a workers’ compensation claim was due to his

mistaken belief that he worked for Respondent No. 1.
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Without reiterating the elements of estoppel

or fraud, it is clear that Graves did not make a

material misrepresentation of fact to the claimant, in

that, at the time he told the claimant he did not have

workers’ compensation insurance, he, in fact, did not. 

The claimant even admitted that Graves had never lied to

him.  Therefore, it is apparent that Graves did not

commit fraud.  Furthermore, the claimant testified that

he never relied on any statements from Graves regarding

his workers’ compensation case.  Therefore, the claimant

has failed to prove all of the elements of estoppel.

Finally, the claimant brought a lawsuit

against Respondent No. 1 without ever inquiring of

Graves or making any effort to discover whether he was

covered by workers’ compensation insurance at the time

of his accident.  When that lawsuit failed, the claimant

attempted to sue Graves in circuit court, knowing full

well by that time that Graves had a workers’

compensation policy in place at the time of his injury. 

Therefore, I find that there can be no “reliance” on a

belief that there is no workers’ compensation coverage

when the claimant had specific knowledge that there was

coverage and he failed to act on it.
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Because Graves failed to make a report of

injury on the claimant’s behalf, the administrative law

judge, and now the Commission, appear to place the onus

of filing a timely workers’ compensation claim on

Graves.  However, it is well-settled that an employer’s

knowledge that certain facts may exist that might or

might not result in a claim does not require the

employer to recognize a claim before it is filed with

the Commission.  Chambers v. Int’l Paper Co., 56 Ark.

App. 90, 938 S.W.2d 861 (1997); see, Garrett v. Sears,

43 Ark. App. 37, 858 S.W.2d 146 (1993); Jeffrey Watkins

v. Calvin Watkins Concrete, Full Commission opinion

filed May 12, 1088 (Claim No. E700594).

Although it is the employer’s duty to report

an injury, it is the injured employee’s duty to file a

claim.  As previously discussed, to date, the claimant

has failed to file a claim pursuant to his August 2013

injury.  Considering that it has been well over two (2)

years since the claimant’s 2013 injury, he is,

therefore, barred by our statute of limitations from

filing a claim.

Based upon the above and foregoing, I dissent

from the majority opinion affirming and adopting the



HOPPER - G306961 10

administrative law judge’s finding that the claimant is

not barred by the statute of limitations in bringing a

claim and that Respondent No. 2 is estopped from raising

this defense.  

CHRISTOPHER L. PALMER, Commissioner


