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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G209153

   
RUBY V. HENSLEY, EMPLOYEE                        CLAIMANT

OSCEOLA THERAPY & LIVING CENTER, 
EMPLOYER                               RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JULY 6, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE RICHARD A. REID,
Attorney at Law, Blytheville, Arkansas.

Respondents represented by the HONORABLE MICHAEL J.
DENNIS, Attorney at Law, Pine Bluff, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 20, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.
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2. On October 21, 2012, the employment
relationship existed during which time
the claimant sustained a compensable
injury, for which she ultimately received
medical treatment under the care of Dr.
Carl Covey in accordance with a Change of
Physician Order.

3. The claimant has failed to sustain her
burden of proof by a preponderance of the
evidence that further medical treatment
is reasonably necessary and casually
related to the October 21, 2012,
compensable injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 20, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to sustain her burden of proof

by a preponderance of the evidence that further medical

treatment is reasonably necessary and casually related

to the October 21, 2012, compensable injury.

Factual and Medical Background

The claimant worked for the respondent-

employer as an LPN.  On October 21, 2012, the claimant

fell at work, landing on her back and hitting the back

of her head.  

The claimant testified she initially saw Dr.

Rutherford.  Dr. Rutherford placed the claimant at

maximum medical improvement in February of 2013.   The

claimant requested a change of physician to Dr. Carl

Covey.  Dr. Covey’s office administered placebo blocks
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which, according to the claimant, helped at the time. 

After the claimant received this treatment, no

additional treatment was authorized by the respondents. 

The claimant testified that the treatments she received

from Dr. Covey helped and that she wants to continue to

see him.  According to the claimant, she has continued

to see Dr. Covey for pain management because of her

headaches but is paying out of pocket.

The claimant offered testimony that she feels

like if she had gotten treatments earlier she would be

better because “I didn’t have the pain before I fell.  I

didn’t have headaches before I fell, and I didn’t have

the neck pain before I fell; so, I mean, that’s just my

logic.  I mean, as a nurse, I know that you can get

treated for things.  Even if you have arthritis, you can

get treated for arthritis, you feel better.  And yes,

I’m sure I have a lot of it, but I didn’t have the

headaches and neck pain before I fell.”

The claimant underwent an Independent Medical

Evaluation in March of 2016 administered by Dr. Carlos

Roman.  Dr. Roman testified by deposition which was

taken on December 8, 2016.  In conducting his

Independent Medical Evaluation, Dr. Roman reviewed the

claimant’s medical records and performed a physical
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examination.  Dr. Roman opined, “I think she obviously,

you know, fell and injured herself.  But the type of

injury you’re looking at is –- would be more of a –- you

know, contusions and strains; but there were no

fractures, dislocations, disc herniations or anything

like that.”  Dr. Roman testified further:

Q. And what in your opinion is a –-
whether it’s stated in a range or –-
or a typical range of healing period
to recover from contusions and
strains?

A. I mean, strains, some of them
can, you know, persist with some
pain and deep –- you know, deep
thigh bruises or things like that
can leave people a little bit
uncomfortable for a while.

But usually you’re going to get –-
you know, for most people really
you’re going to get resolution in a
matter of weeks.  And for some it
may persist for a few months, but
it’s not a life-changing event.  

Dr. Roman opined that these (contusions and strains)

were the types of injuries that the claimant sustained. 

Additionally, Dr. Roman agreed with Dr. Rutherford’s

assessment that the claimant reached maximum medical

improvement in February of 2013.  Finally, Dr. Roman

offered the opinion that “the chronicity of her pain is

due to an aging process of arthritis that has nothing to

do with the injury in 2012”.
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When questioned by claimant’s counsel as to

whether he believes the treatment being provided to the

claimant by Dr. Covey is appropriate for her pain and

condition, Dr. Roman responded that he did believe so. 

However, he qualified that statement by saying, “[b]ut I

guess that the condition is chronic and not related to

the injury, would be the differential”.

Regarding the Independent Medical Evaluation,

the claimant testified, “...I went in, and he talked to

me and he said he had to go over my records and

everything, but he never put a hand on me, but he told

me that Dr. Covey was a good doctor.  That he agreed

with Dr. Covey, but he just wasn’t sure who should pay

the bill? [sic]”.

Dr. Covey provided an opinion letter dated

May 17, 2016.  The letter stated, in pertinent part:

I completely agree with Dr. Roman
that Ms. Hensley has both cervical
disc disease and cervical
spondylosis/arthritis.  The majority
of humans in the fifth decade will
all have xrays [sic] that are
exactly like Ms. Hensley’s. 
However, the vast majority of humans
will have very little in the way of
symptoms from these xray [sic]
changes that show the normal wear
and tear of the aging process.  Ms.
Hensley was free of pain from her
cervical spine prior to her fall in
2012.  I find it impossible to blame
all of her current treatment on the
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xray [sic] findings and be able to
say that all of her symptoms are due
to her age. ...

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury.  Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995).  A claimant does

not have to support a continued need for medical

treatment with objective findings.  Chamber Door
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Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).
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Dr. Covey stated that, although the claimant

had pre-existing degenerative disease, that degeneration

could not be blamed for all the claimant’s pain.  As Dr.

Covey points out in his opinion, the claimant was free

from cervical pain prior to her fall on October 21,

2012.  Dr. Covey is clearly pointing to the fall as the

impetus of the claimant’s pain and has recommended

physical therapy to reduce or alleviate this pain. 

Based on the expert opinion from Dr. Covey, I find the

claimant established that there is a causal connection

between her compensable injury and the additional

medical treatment she is seeking.

Additionally, the additional treatment is

reasonably necessary.  Dr. Covey recommended that the

claimant undergo physical therapy which he clearly

believes is reasonable and necessary.  Even Dr. Roman

agrees that the treatment the claimant is receiving from

Dr. Covey is appropriate for her pain and condition. 

Therefore, I also find that the additional medical

treatment recommended by Dr. Covey is reasonable and

necessary.

I am not unmindful of the opinion of Dr. Roman

that the claimant’s pain is not related to her

compensable injury.  However, I do not assess Dr.
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Roman’s opinion the same weight as that of Dr. Covey,

who is treating the claimant for her back pain.  When

medical opinions conflict, the Commission may resolve

the conflict based on the record as a whole and reach

the result consistent with reason, justice and common

sense.  Barksdale Lumber v. McAnally, 262 Ark. 379, 557

S.W.2d 868 (1977).  A physician’s special qualifications

and whether a physician rendering an opinion ever

actually examined the claimant are factors to consider

in determining weight and credibility.  Id.

Dr. Roman reviewed the claimant’s medical

records and saw her once.  Although Dr. Roman testified

that his examination of the claimant lasted 30 minutes

to an hour, the claimant testified that he did not even

“lay a hand” on her during the examination.  Clearly,

Dr. Covey, who has been the claimant’s treating

physician, is in the better position to formulate an

opinion as to the cause of the claimant’s pain.  Thus, I

find that Dr. Covey’s opinion has greater weight than

that of Dr. Roman.

Therefore, I find that the claimant has proven

by a preponderance of the evidence that she is entitled

to additional medical treatment as recommended by Dr.

Covey.
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For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


