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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G101695   

CHRISTOPHER HENRY, EMPLOYEE                      CLAIMANT

CITY OF HARRISON, 
SELF-INSURED EMPLOYER                    R E S P O N D E N T   NO. 1

ARKANSAS MUNICIPAL LEAGUE,
INSURANCE CARRIER/TPA                    R E SPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 23, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondent No. 1 represented by the HONORABLE KATIE
BODENHAMER, Attorney at Law, North Little Rock,
Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 4, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is
constitutional; Claimant’s motion to
recuse is hereby denied.

4. Claimant has not proven by a
preponderance of the evidence that he is
entitled to additional medical treatment
in the form of pain management by Dr.
James Hawk.

5. Claimant has not proven by a
preponderance of the evidence that he is
entitled to a permanent partial
impairment rating, and permanent partial
disability benefits pursuant thereto, in
connection with his compensable lower
back injury.

6. Claimant has not proven by a
preponderance of the evidence that he is
permanently and totally disabled.

7. Claimant has not proven by a
preponderance of the evidence that he is
entitled to wage loss disability
benefits.

8. Claimant has not proven by a
preponderance of the evidence that he is
entitled to a controverted attorney’s
fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 4, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the Arkansas Workers’

Compensation Act is constitutional.  Additionally, I am

constrained to concur that the claimant has not proven

by a preponderance of the evidence that he is entitled

to a permanent partial impairment rating and permanent
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partial disability benefits pursuant thereto in

connection with his compensable lower back injury.

However, I cannot agree that the claimant

failed to prove by a preponderance of the evidence that

he is entitled to additional medical treatment in the

form of pain management by Dr. James Hawk.  Therefore, I

dissent from this finding.

Factual and Medical Background

The claimant was injured on February 15, 2011

when he jumped into a ditch to spot check his co-worker

who was digging a service pad with a backhoe.  When he

jumped into the ditch, the claimant felt something pop

in his back.  Once the claimant climbed out of the

ditch, he felt his back pop again while he was bent over

cleaning his pick.

On February 16, 2011, the claimant visited

Crossroads Medical Clinic and was seen by a nurse

practitioner, Ruth Meyer, who diagnosed him with

lumbago, spasm of muscle, and backache.  On February 24,

2011, the claimant underwent an MRI which revealed “[a]

small posterior protrusion is suggested at the L5-S1

level that is mildly more pronounce [sic] to the right

side of the midline. Note is made of this patient’s

right leg symptoms.   This may represent a disk bulge or

a small right paracentral HNP.”  The claimant underwent
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physical therapy for approximately two months without

relief.  

The claimant was next seen by Dr. Mark

Crabtree at Springfield Neurological & Spine Institute. 

Dr. Crabtree took the claimant off work on April 12,

2011 until further notice.  Further testing ordered by

Dr. Crabtree returned results that were negative for

instability and normal disk height. 

The claimant was prescribed a TENS unit in May

of 2011 which did not provide relief for his symptoms. 

The claimant also underwent an epidural steroid

injection on May 17, 2011.  On May 23, 2011, Dr.

Woodward indicated that claimant had reached maximum

medical improvement.  

The claimant used his one-time change of

physician right and changed from Dr. Crabtree to Dr.

Brad Thomas.  The claimant first saw Dr. Thomas on

August 17, 2011.  Dr. Thomas initially recommended an

MRI of the cervical spine and a referral to an

orthopedic surgeon to evaluate his shoulder; however,

neither of these recommendations were approved.  Dr.

Thomas released the claimant to return to light duty

work on August 18, 2011 with no lifting over 15 pounds.

The claimant underwent a functional capacity

evaluation on October 5, 2011 that resulted in
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unreliable results.  According to this evaluation, the

claimant demonstrated the ability to perform work at

least in the light classification. 

On October 12, 2011, Dr. Thomas placed the

claimant at maximum medical improvement with a zero

percent impairment and returned him to full duty without

restrictions.

On July 8, 2013, Dr. Thomas signed a note

drafted by claimant’s attorney that stated the

following:

... IT IS MY BELIEF BASED UPON A
REASONABLE DEGREE OF MEDICAL
CERTAINTY THAT IT IS REASONAL [sic]
AND NECESSARY FOR CHRISTOPHER HENRY
TO RECEIVE PAIN MEDICATIONS FROM HIS
FAMILY DOCTOR FOR HIS CHRONIC PAIN. 
FURTHER, I BELIEVE THAT MORE THAN
50% OF HIS NEED FOR PAIN MEDICATIONS
AND TREATMENT RELATES TO HIS INJURY
OF 2-15-11 WHEN HIS BACK POPPED
WHILE SWINGING A PICK WORKING FOR
THE CITY OF HARRISON AS A COMMON
LABORER.

However, in his deposition, Dr. Thomas explained that

signing that document was a mistake.  Dr. Thomas

testified that he stood by his July 19, 2013 dictated

letter written to Glenda Robinson at the Municipal

League which stated:

... I am responding to your letter
dated July 16, 2013.  You had asked
that I review the chart and explain
why I signed a form from the
patient’s attorney and recently
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dated it.  That form did read that
it was upon a reasonable degree of
medical certainty that the patient
basically needs to continue to have
chronic pain management.  I do feel
that this is the case.  I do believe
that he has reasons for pain.

The second half of the paragraph
indicating that I believe that more
than 50 percent of his need for pain
medications and treatment relates to
his injury of 02/15/2011 when his
back popped while working for the
City of Harrison as a common
laborer.  It is difficult to tell
with 100 percent certainty.  I am
not 100 percent certain, but I do
feel that it is certainly possible
that swinging a heavy object working
as a common laborer can hurt his
back, and I have to give the patient
the benefit of the doubt.  I do know
that his FCE was unreliable,
however, he is significantly
overweight, and if he was in
significant pain, it is possible the
FCE could be unreliable.

I would be willing to, of course,
see him again and reevaluate him if
you would like me to do so. ...

The claimant began treating with Dr. James

Hawk on October 23, 2013 for pain management.  On

January 13, 2016, Dr. Hawk assessed the claimant with a

20% impairment rating.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury
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received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005). 

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001).  Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  A claimant does not have to
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support a continued need for medical treatment with

objective findings.  Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

Additional treatment from Dr. Hawk is

reasonably necessary.  A review of the claimant’s

medical records in this case reveals that in spite of

conservative treatment and the passage of several years,

the claimant continues to have significant symptoms

regarding the compensable injury to his lower back.

The claimant has sought additional treatment

from Dr. Hawk on his own and has enjoyed some

improvement as a result of this treatment.  Dr. Thomas

opined to a reasonable degree of medical certainty that

the claimant needs to continue to receive chronic pain

management.  Although the majority, in adopting the

opinion of the Administrative Law Judge, noted that Dr.

Thomas refused to give the claimant additional pain

medication as part of its reason for denying this claim. 

However, Dr. Thomas’ refusal was not because the

claimant did not need pain medication.  In fact, Dr.

Thomas testified that if the claimant was still

experiencing pain after such a long period of time,

other more aggressive forms of pain management such as

an intrathecal pain pump or facet rhizotomies may even

be necessary.
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Based on the aforementioned, I find that the

claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment in

the form of pain management by Dr. James Hawk.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


