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SECURITY NATIONAL INS. CO.,
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OPINION FILED FEBRUARY 1, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 24, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has satisfied the burden of
proof to prove by a preponderance of the
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evidence that he is entitled to additional
medical care, specifically back
surgery by Doctor Blankenship.

4. Other issues are reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 24, 2016 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

For prevailing on appeal to the Full Commission,

the claimant’s attorney is entitled to a fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. § 11-

9-715(b)(Repl. 2012).
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 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer Dissents.

Dissenting Opinion

Other than his own subjective, self-serving

testimony, the claimant has failed to prove an

appreciable change in his pre-existing back condition as

a result of his May 6, 2015, work-related injury. 

Therefore, I respectfully dissent from the majority

opinion affirming and adopting the August 24, 2016,

administrative law judge opinion finding that the

claimant is entitled to additional medical treatment in

the form of surgery as recommended by Dr. Blankenship. 

Rather, I find that this proposed procedure is neither

reasonably necessary for nor causally related to the

treatment of the claimant’s compensable lumbar injury.

The claimant has a long-standing, documented

history of neck and back problems beginning in January
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of 2008.1  A January 18, 2008 MRI study of the

claimant’s cervical spine showed multilevel spondylosis

with “likely” foraminal stenosis on the left at C5-6 and

C6-7.  These findings were later confirmed by a CT scan

with myelogram.  A clinic report dated March 20, 2008,

reflects that the claimant also complained of low back

pain at that time.  

On December 23, 2009, the claimant presented

to his primary care physician, Dr. Kevin Jackson, with

neck and lower back pain, which was reportedly made

worse by standing and bending and which caused numbness

in his left leg.  An MRI of the claimant’s lumbar spine

taken on December 29, 2009, revealed a superimposed

right paracentral disc herniation at C4-5; mild canal

narrowing and minimal disc protrusion at L4-5 which

caused minimal foramen narrowing, and; severe

degenerative disc disease at L5-S1 with mild canal and

significant bilateral foramen narrowing, disc

protrusion, and osteophyte.

Although the record shows that the claimant

continued to receive conservative medical treatment for

his neck and low back symptoms, to include lumbar

injections, his lumbar pain and related left leg

1 I note that the claimant testified that his back and
neck problems began in 2005. 
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symptoms reportedly continued to worsen.  On June 28,

2012, the claimant underwent a C4-5 anterior cervical

microdiskectomy with anterior cage and plating,

performed by Dr. Wade Ceola.  On August 10, 2012, the

claimant underwent a left-sided L4-5 hemilaminectomy

with diskectomy, also performed by Dr. Ceola.  The

claimant continued under Dr. Ceola’s care until

October 25, 2012.  

The claimant reported a temporary relief of

symptoms following his lumbar surgery.  However, the

claimant eventually returned to his primary care

physician for, among other things, unresolving lower

back pain with radiculopathy.  On November 12, 2014, the

claimant was evaluated by Dr. Brent Weilert at the

Northwest Arkansas Neuroscience Institute for these

worsening symptoms.  Dr. Weilert assessed the claimant,

in part, with post-laminectomy lumbar syndrome for which

he recommended steroid injections.  When a subsequent

ANA screen showed positive results, the claimant was

referred to a rheumatologist. 

Dr. Weilert’s clinic report from February 19,

2015, reflects that the claimant’s back pain continued

to worsen in spite of injections.  A clinic report dated

May 7, 2015, reflects that the claimant presented to Dr.

Kenneth Collins on that date with “new” lumbar pain that
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was centrally located, and which had reportedly begun

the previous day after the claimant had done some heavy

lifting at work.  Dr. Collins noted that the claimant

had a history of chronic, low back pain with numbness in

his left thigh and a herniated lumbar disc.  Dr. Collins

further noted that the claimant was taking daily doses

of Soma, Percocet, Motrin, Cymbalta, and Clonapin.  Dr.

Collins assessed the claimant with malaise, fatigue, and

lumbago, for which he gave the claimant an injection,

assigned him work restrictions, and prescribed him

physical therapy.  

An MRI of the claimant’s lumbar spine taken on

June 25, 2015, showed a progressed moderate disc bulge

at L4-5 with moderate facet hypertrophy and ligamentum

falvum thickening, which caused mild stenosis and

moderate bilateral neuroforaminal narrowing.  This study

also revealed post-surgical changes from the claimant’s

bilateral L5 laminotomies with a slightly worsened

moderate disc bulge at that level and moderate bilateral

neuroforaminal narrowing, worse on the left. 

On July 20, 2015, Dr. Konstantin Berestnev

examined the claimant and found “some worsening” of post

surgical changes with a moderate disc bulge at L4-5. 

Dr. Berestnev suggested that the claimant return to his

surgeon for a second opinion.
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On July 28, 2015, the claimant underwent an

independent medical evaluation with Dr. Steven Cathey. 

Although Dr. Cathey acknowledged that recent MRI

findings showed post-operative changes at L5-S1 on the

left and degenerative changes at L5-S1 and L4-5, Dr.

Cathey stated that he was not “impressed with

significant spinal stenosis, recurrent disc herniation,

etc.”  Dr. Cathey opined that the claimant was not a

surgical candidate and that he would likely suffer

“acute exacerbations” of his condition in the future. 

Dr. Cathey concluded that the claimant was at maximum

medical improvement for his May 2015 back injury, he had

sustained no permanent physical impairment as a result

of that injury, and he could return to work without

restrictions effective July 29, 2015. 

Subsequently, the claimant was granted a one-

time change-of-physician to Dr. James Blankenship.  At

his initial and only evaluation by Dr. Blankenship on

November 2, 2015, the claimant informed him that he had

lumbar surgery in 2012, which “resolved his right leg

pain.”  Following his comprehensive examination and

evaluation, Dr. Blankenship opined that the claimant’s

“main problem” was at his lumbosacrum where, according

to Dr. Blankenship, the claimant had an “extreme lateral

disk protrusion and severe foraminal stenosis on the

left.”  “His previous surgical intervention,” stated Dr.
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Blankenship, “was on the right with right leg pain since

this is a separate problem.”  Noting that conservative

treatment had failed to alleviate the claimant’s

symptoms, Dr. Blankenship recommended that the claimant

undergo an anterior lumbar interbody arhtrodesis at the

lumbosacrum.

The claimant testified that he “took it easy

for a while” and tried to “stay away from lifting heavy

stuff” following his August 2012, lumbar surgery.  

Aside from normal “aches and pains, the claimant denied

any new symptoms from the time of his lumbar surgery

until the time of his 2015 injury.  The claimant

testified that his symptoms were “a lot worse” following

his 2015 lifting incident, and that his pain began

radiating down his leg and into his foot as a result of

that event.  With regard to the surgery recommended by

Dr. Blankenship, the claimant stated, “...I’m 50 years

old. I can’t live like this. I’ve got another 20, 25

years worth of work in me, I figure. I’d like to be

fixed, yes.”  The claimant agreed that he failed to

inform Dr. Blankenship that he had been taking

prescription pain medication and muscle relaxers for a

number of years prior to May 2015 due to chronic back

and leg pain.  Moreover, the claimant admitted that he

failed to tell Dr. Blankenship that he had received
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medical treatment on a fairly consistent basis during

that time.  

Despite the claimant’s deposition testimony

that he made a “complete recovery” following his 2012

lumbar surgery, co-owner of Wright Steel and Machine and

the claimant’s supervisor, Steve Wright, testified that

he began to notice a continuous decline in the

claimant’s condition following a period of brief

improvement after his 2012 lumbar surgery.  Wright

affirmed that there were times that he sent the claimant

home due to his pain and times when the claimant

voluntarily went home because of his back pain and/or

the effects of the medications the claimant took for

that pain.

In deposition testimony, Dr. Blankenship

admitted that he had relied primarily on the history

reported to him by the claimant when forming his medical

opinion concerning the claimant’s condition and

treatment options.  Dr. Blankenship agreed that he was

not aware that the claimant had been assessed with low

back pain and numbness going down his left leg in

December of 2009.

During the July 2016, hearing on this claim,

the claimant admitted that the history he had reported

to Dr. Blankenship was incorrect, in that his 2012

lumbar surgery was not specifically intended to resolve
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right leg symptoms.  Furthermore, the claimant admitted

that he and Dr. Ceola had discussed a lumbar fusion

prior to his 2012 lumbar surgery: yet another fact that

the claimant failed to report to Dr. Blankenship. 

Moreover, the claimant testified in deposition that he

currently suffers from back pain, severe radicular pain

down his left leg, and difficulty emptying his bladder,

which were all symptoms that he reported prior to his

2012 lumbar surgery.

The claimant was prescribed numerous

medications for lower back pain and associated symptoms

after his 2012 lumbar surgery.  He continued medical

treatment for worsening symptoms to include left leg

numbness and radiculopathy, and he was not forthcoming

with Dr. Blankenship concerning his history of symptoms

and treatment.  This untruthfulness, in turn, caused Dr.

Blankenship to base his treatment recommendations on

erroneous medical facts.  After he learned the truth

concerning the claimant’s pre-existing condition, Dr.

Blankenship admitted that he could not say whether the

claimant’s lumbar problems were associated with his 2015

injury or with his longstanding, pre-existing

degenerative problems.  Furthermore, Dr. Cathey

testified in deposition that, even if Dr. Blankenship

proceeded with a fusion at L4-5, it would be “in no way”

related to his 2015 occupational injury.  Rather,
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according to Dr. Cathey, this procedure would address

pre-existing degenerative operative changes, which were

confirmed by objective, diagnostic testing. 

Because Dr. Blankenship’s medical opinion

about the claimant’s condition and recommended treatment

was based upon misrepresentations made to him by the

claimant, I find that Dr. Blankenship’s opinion is

unreliable.  Furthermore, I find that Dr. Cathey made a

fully informed assessment of the claimant’s physical

condition, and he recommended medical treatment based on

that assessment.  As I find that the claimant failed to

present objective findings of anything other than post-

operative degenerative changes in his lumbar spine, to

include an annular tear, I find valid Dr. Cathey’s

medical opinion that any surgery on the claimant’s back

would be related to his degenerative disc disease,

rather than his 2015 injury.  Further, I find that the

claimant’s ongoing medical treatment combined with his

consistent reports that his lumbar condition continued

to worsen following his 2012 surgery supports Dr.

Cathey’s medical opinion concerning the etiology of the

claimant’s current lumbar symptoms.  Therefore, I find

that the claimant failed to prove that surgery as

recommended by Dr. Blankenship is either causally

related to his 2015 back injury or reasonably necessary

for the treatment of that injury.  Rather, I agree with
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Dr. Cathey’s assessment of the claimant’s back

condition, which is failed laminectomy syndrome caused

by the natural progression of degenerative disc disease,

and that any surgery performed at this time would be

solely related to that pathology.  Therefore, I dissent

from the majority opinion and find that the claimant is

not entitled to additional medical treatment for his

2015 back injury.

CHRISTOPHER L. PALMER, Commissioner


