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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 15, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted
on August 31, 2016 and contained in a pre-
hearing order filed that same date are hereby
accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable injury to his
low back while employed by respondent on
May 9, 2016.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 15, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to meet his burden of proving by a
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preponderance of the evidence that he suffered a

compensable injury to his low back while employed by

respondent on May 9, 2016. 

The claimant worked for the

respondent/employer as a laborer, trimming, running a

chain saw, and operating a skidder and boom.  The

claimant suffered an injury to his back at the end of

his work day on May 9, 2016 when he was moving a large

rock.  According to the claimant’s testimony, he was

picking up the rock to move it backwards when something

in his back popped.

On May 9, 2016, the claimant reported to the

emergency room at Mercy Hospital Waldron complaining of

back pain.  The medical records from Mercy indicated:

Pt states that he was working at
3:30 pm this afternoon where he
works in the tree services industry. 
He was lifting a heavy boulder and
immediately felt pain in the L/S
region with pain radiating down both
legs.  He has never had any back
problems prior to this episode.  He
has paravertebral muscle spasms in
the L/S region with pain on
palpation of this area.

The claimant was given a work release taking him off

work until May 16, 2016.

The claimant testified that when he left the

emergency room he went to the home of his supervisors,

Jimmy and Brian Lovett, to give them his work excuse. 
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According to the claimant, Jimmy Lovett advised him that

if he was off work for 6 days he would be fired.  The

Lovetts both denied that the claimant brought a work

excuse to their house.  

The claimant returned to work on May 10, 2016. 

After completing his work shift, he rode home with Brian

Lovett and James “Jed” Bradley.  During the ride home,

there was a physical altercation between the claimant

and Brian Lovett.  The claimant did not return to work

after this date.

The claimant returned to Mercy Hospital on

May 14, 2016 complaining again of back pain.  At this

visit, the claimant was prescribed Flexeril for muscle

spasms and Mobic.  

The claimant underwent an MRI on June 8, 2016. 

The MRI resulted in a diagnosis of lumbar disc

displacement.  The MRI showed a small right paracentral

disc protrusion without spinal stenosis at the L5-S1

level.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of
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the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

In the present matter, the claimant has

satisfied the requirements for establishing that he

suffered a compensable injury to his back.  The claimant

suffered an injury while performing employment services

on May 9, 2016.  The claimant provided credible

testimony that he was removing a large rock when he

heard something in his back pop.  Also, there are

objective findings of an injury to the claimant’s back

in the form of muscle spasms and a disc protrusion at

the L5-S1 level as evidenced on an MRI.  These findings

were documented in the medical records of Mercy Hospital

Waldron.

In denying the compensability of the

claimant’s injury, the majority, in affirming and

adopting the opinion of the Administrative Law Judge,
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questions the credibility of the claimant’s testimony.  

However, I find the claimant’s testimony to be credible,

as it was supported by his medical records.  The

claimant testified that he injured his back at the end

of the day on May 9, 2016, which he relayed to the

hospital staff as being approximately 3:30 p.m.  When

the claimant sought treatment at Mercy Hospital on

May 9, 2016, he arrived at 5:22 p.m., which is  less

than two hours after the end of his shift.  There was

little opportunity for the claimant to injure his back

after leaving work.  Additionally, the claimant relayed

that he was injured at work while “lifting a big rock

today while at work”.  

Although the respondent’s witnesses testified

that they did not witness the claimant sustaining an

injury, each of these witnesses had motivations to be

less than forthcoming in this matter.  Questions

concerning the credibility of witnesses and the weight

to be given to their testimony are within the exclusive

province of the Commission.  White v. Gregg Agricultural

Ent., 72 Ark. App 309, 37 S.W.3d 649 (2001).  When there

are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Id.  The Commission is

not required to believe the testimony of the claimant or
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any other witness, but may accept and translate into

findings of fact only those portions of the testimony

that it deems worthy of belief.  Id.  In Patterson v.

Frito Lay, Inc., 66 Ark. App. 159, 992 S.W.2d 130, 1999

Ark. App. LEXIS 227 (1999), the Court of Appeals pointed

out that it is not only the claimant’s testimony that is

never considered uncontroverted but also the testimony

of all parties.  The Patterson Court stated, “[w]e would

point out that Act 796 of 1993 requires that neither

party be given the benefit of doubt.  To consider one

party's testimony always controverted without

considering the same for the opposing party would fly in

the face of this clear mandate.”  As the claimant’s

medical evaluations and tests revealed objective

findings of an injury on the day of the injury, within

hours of the accident, I find the claimant’s testimony

regarding the occurrence of a workplace injury to be the

more credible testimony.  Thus, I find that the claimant

has established by a preponderance of the evidence that

he sustained a compensable injury to his back.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


