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OPINION AND ORDER

Respondent appeals and claimant cross-appeals from

a decision of the Administrative Law Judge filed

July 13, 2016.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
February 10, 2016, and contained in a pre-
hearing order filed February 10, 2016, are
hereby accepted as fact.
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2. The claimant has proven by a preponderance
of the evidence that she is entitled to an
impairment rating in this matter regarding her
total knee replacement. Specifically, the
claimant has proven that she is entitled to a
17% impairment rating to her lower right
extremity. I note that the claimant had
previously received an impairment rating in
Arkansas Workers’ Compensation Claim No.
G209259 regarding that same knee. The American
Medical Association Guide to the Evaluation of
Impairment, Fourth Edition, offers an
impairment rating for a total knee replacement
of 37%. However, given the claimant’s previous
20% impairment rating for a compensable injury
and surgical intervention, the claimant is
entitled to a 17% impairment rating due to the
right knee replacement surgery.

3. The claimant has proven by a preponderance
of the evidence that she is entitled the
medical treatment recommended by Dr. Hanby for
the treatment and assessment of her current
compensable right knee injury.

4. The claimant has failed to prove by a
preponderance of the evidence that the
respondent is subject to penalty under A.C.A.
§ 11-9-802.

5. The claimant has proven by a preponderance
of the evidence that she is entitled to
benefits under A.C.A. § 11-9-505(a).

6. The claimant has proven by a preponderance
of the evidence that her attorney is entitled
to an attorney’s fee commensurate with the
benefits awarded herein under the Arkansas
Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a
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preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the July 13, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s findings that (1) the claimant is entitled to

an impairment rating regarding her total knee

replacement; (2) the claimant proved by a preponderance
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of the evidence that she is entitled to the medical

treatment recommended by Dr. Hanby for the treatment and

assessment of her current compensable right knee injury;

(3) the claimant proved by a preponderance of the

evidence that she is entitled to benefits pursuant to

A.C.A. §11-9-505(a); and (4) the claimant proved by a

preponderance of the evidence that her attorney is

entitled to attorney’s fees commensurate with the

benefits awarded.  

However, I cannot agree that the claimant

failed to prove by a preponderance of the evidence that

the respondent is subject to penalty under A.C.A. §11-9-

802.  Therefore, I dissent from this finding.

Factual & Medical Background

The claimant suffered a compensable injury to

her right lower extremity on August 22, 2013.  As a

result of that injury she ultimately underwent a total

knee replacement.  Prior to the August 22, 2013

compensable injury, the claimant had been assessed a 20%

permanent impairment rating because of a previous job

related injury to her knee. 

On November 5, 2013, the claimant saw Dr.

James C. Tucker.  Dr. Tucker reviewed an MRI which
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showed a “definite anteromedial meniscal tear”. 

Regarding the tear, the following was noted, “At this

point, I do believe the medial meniscal tear was

secondary to a work injury. We are going to go ahead and

proceed with a diagnostic arthroscopy of the knee with a

partial medial meniscectomy.”  During that visit they

decided to proceed with surgery.  The claimant underwent

a medial meniscal transplant on November 14, 2013.

Following a doctor’s visit on November 26,

2013 Dr. Tucker took the claimant off work for one week

and indicated that when she returned to work it was for

sedentary duty only.

At the claimant’s visit to Dr. Tucker on

December 17, 2013 she was still “struggling with her

knee somewhat.”  Dr. Tucker’s plan at that point was to

treat her symptoms of pain and swelling and continue her

on sedentary duty.  Dr. Tucker also placed the claimant

in a closed patella knee sleeve to “address the pseudo

instability and swelling.”

The claimant’s work release dated January 28,

2014 restricted her activity to “sedentary duty only.”

On February 27, 2014 the claimant underwent a

Functional Capacity Evaluation.  The claimant completed
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the evaluation with reliable results, demonstrating an

ability to perform work in the medium classification of

work as defined by the U.S. Department of Labor’s

guidelines over the course of a normal workday with the

noted limitations.  The following limitations were

indicated:

Ms. Hardy demonstrated functional
limitations during her evaluation in
the area of material handling as she
exhibited the ability to perform an
Occasional bi-manual lift/carry of
up to 50 lbs. She also demonstrated
functional limitations with
Crouching and Stair Climbing and
performed these activities only at
the Occasional level when taking
into account a normal workday. She
exhibited mild difficulty with
general mobility and performed
Walking and Standing as she
performed the standing activity at
the Frequent level when taking into
account a normal workday. She
performed all other activities at a
level consistent with that of an
average worker.

The April 22, 2014 work release stated,

“Victoria Hardy is currently under my medical care and

was seen in my office today. MMI reached. Follow FCE

restrictions.”

Following a January 13, 2015 visit to Dr.

Stephen Heim, he released the claimant to return to work
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on January 14, 2015 with the restrictions of lifting no

more than 15 pounds and “sedentary work - desk job”.

The claimant returned to see Dr. Heim on

April 2, 2015 for a follow up on her right knee.  Dr.

Heim’s records note the following:

SUBJECTIVE: Victoria returns for
follow up of her right knee. There
is something going on here. She is
taking multiple medications,
including anti-inflammatories and
pain medications, but these have not
helped as I thought that they would.
She is still having a burning pain
laterally down her knee.

...

ASSESSMENT AND PLAN: I am worried
that she may have a rapid
metabolizer of the drug and that
some of the prescribed drugs are
interacting inappropriately. I am
also going to get a toxicology
screen. I am going to try to get a
handle on what is going on with her
medications and why they are not
affecting her as I would have
thought, or whether she is having a
reaction to the prosthesis.
Nevertheless, things look good in
the knee, but she has not responded
and gotten the activity that I would
have hoped. We are going to have her
on the same restrictions. I am going
to see her back when we get the
results of the test.

The claimant’s next three work release forms

dated April 29, 2015, May 27, 2015, and December 17,
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2015 indicated that she should continue working in the

same position or with the same restrictions.

On March 31, 2016 Dr. Joseph Kradel wrote a

letter to the claimant’s supervisor, Chief Runion.  The

letter stated, in pertinent part, 

...Much of her case is WC related.
As you know[,] she developed a
stutter that made interactions
extremely difficult. We think this
was a side effect of a couple of
medicines that we used to reduce her
pain. Right now we have taken her
off those medicines and she seems to
be gradually improving and I hope in
the next 3-4 weeks her speech will
return to normal. I think she is
capable of light duty at this time
as her WC physician recommended. But
she currently still has speech
limitation.  Again I think this
should improve greatly over the next
several weeks and I will see her
again in 2 weeks to re-evaluate.

Impairment Rating

Although there was no doctor’s opinion

regarding the claimant’s impairment rating regarding the

claimant’s total knee replacement surgery, it is the

duty of this Commission to determine whether any

permanent anatomical impairment resulted from the

injury, and, if it is determined that such an impairment

did occur, the Commission has a duty to determine the
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precise degree of anatomical loss of use.  Johnson v.

General Dynamics,46 Ark. App. 188, 878 S.W.2d 411

(1994); Crow v. Weyerhaeuser Co., 46 Ark. App. 295, 880

S.W.2d 320 (1994).

The Commission has the authority and the duty

to weigh medical evidence to determine its medical

soundness, and we have the authority to accept or reject

medical evidence.  Mack v. Tyson Foods, Inc., 28 Ark.

App. 299, 771 S.W.2d 794 (1989); Wasson v. Losey, 11

Ark. App. 302, 669 S.W.2d 516 (1984); Farmers Insurance

Co. v. Buchheit, 21 Ark. App. 7, 727 S.W.2d 391 (1987). 

Likewise, the Commission is entitled to examine the

basis for a physician’s opinion, like that of any other

expert, in deciding the weight to which that opinion is

entitled.  However, as with any evidence, we can not

arbitrarily disregard the testimony of any witness.  In

making determinations regarding the existence and extent

of anatomical loss of use, we are not limited solely to

medical evidence.  

Pursuant to Ark. Code Ann. § 11-9-522(g)(1)

(Repl. 2002), the Commission must adopt an impairment

rating guide to be used in the assessment of anatomical

impairment, and the Commission has adopted the American
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Medical Association Guide to the Evaluation of

Impairment, Fourth Edition (hereinafter, “AMA Guide”) to

be used in this assessment. Arkansas Workers'

Compensation Commission Rule 34. The Commission is

authorized to decide which portions of the medical

evidence to credit and to translate this medical

evidence into a finding of permanent impairment using

the AMA Guide.  Polk County v. Jones, 74 Ark. App. 159,

47 S.W.3d 904 (2001). Thus, the Commission may assess

its own impairment rating rather than rely solely on its

determination of the validity of ratings assigned by

physicians.  Id.

After a review of the claimant’s medical

records, testimony and the AMA Guide I find that a total

knee replacement should be assessed at an impairment

rating of 37% to the lower right extremity1.  This 37%

should be reduced by the 20% impairment rating that the

claimant previously received to her right lower

extremity; which now makes the claimant entitled to a

17% impairment rating to the right lower extremity.

1At one point in the opinion, the Administrative Law Judge mistakenly indicated that the
impairment rating of 37% was to the lower left extremity.  The claimant’s total knee replacement
was done to the right knee thus the impairment rating is to the lower right extremity.
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Penalty under A.C.A. §11-9-802

A.C.A. §11-9-802(a) provides that the first

installment of compensation shall come due on the

fifteenth day after the employer has notice of the

injury or death, as provided in A.C.A. §11-9-701, on

which date all compensation then accrued shall be paid. 

Thereafter, compensation shall be paid every two (2)

weeks except where the Workers’ Compensation Commission

directs that installment payments be made at other

periods.

A.C.A. §11-9-701(b)(1)(A) provides that if an

employer has actual knowledge of an injury or death

formal notice requirements that might otherwise apply to

the injured employee do not act as a bar to the

employees entitlement to benefits.  Accordingly, since

the employer has actual knowledge of the claimant’s

total knee replacement at the latest on February 10,

2016 at the pre-hearing conference.  However, the

employer failed to initiate payment of disability

benefits regarding the knee replacement in violation of

A.C.A. §11-9-802(b).

As a defense to this violation, the respondent

asserted that there is no obligation to pay permanent
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partial disability benefits until an impairment rating

has been assessed by a physician.  This reasoning is

flawed given the obvious nature of the claimant’s

permanent impairment in this case.  Since it is well

settled that the AMA Guides are to be utilized in

assessing permanent impairment, the employer could have

made a determination that a minimum impairment rating of

37% had to be paid and accepted liability; thereby

avoiding any potential for a late payment penalty.

Additional Medical Treatment

The claimant was receiving treatment from Dr.

Chris Hanby.  In Dr. Hanby’s February 17, 2015 clinic

note, he made recommendations for additional treatment. 

The clinic note reads as follows:

CHIEF COMPLAINT: Right knee pain.

HISTORY OF PRESENT ILLNESS: Ms.
Hardy is a nice, 49-year-old woman
with a complex history to her right
leg.  She had an injury to her knee
in 2000 and she had arthroscopic
surgery and what sounds like a
patellar realignment surgery.  She
did fairly well and then in 2003,
she [sic] another meniscal injury
that required repeat arthroscopy,
then in 2012 had another arthroscopy
when she was injured on the job. 
She ended up having another
arthroscopy in 2013 by Dr. Tucker in
Little Rock.  At that point after
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that arthroscopy, she started having
some numbness and tingling in her
leg, mainly from the knee distal.
She was started on Lyrica in 2013. 
Then she had Synvisc One, physical
therapy, cortisone injections and
then in September 2014, she ended up
having total knee arthroplasty by
Dr. Heim in Fort Smith.  She was in
the hospital several days and ended
up having a transfusion and then
after that surgery in approximately
April 2015, she was still having
difficulty with her leg.  She was
having numbness in her foot and pain
up and down the leg, even into the
thigh and buttock area and pain in
the knee and she had difficulty
returning to light duty.  She ended
up having her Lyrica increased and
then she developed a stutter shortly
thereafter that was felt to be
related to her Lyrica.  She ended up
going off of Lyrica, going to
gabapentin and hydrocodone, which
she is on now.  Overall, she has
just really struggled with this leg
with pain and numbness throughout
the leg and pain particularly in the
knee.

PHYSICAL EXAMINATION: GENERAL: Alert
and oriented, in no apparent
distress.  She is 5 feet 6 inches,
140 pounds. Right lower extremity:
Skin is intact.  Sensation is
decreased from the knee down,
particularly over the anterior leg,
somewhat posteriorly, as well. She
has 5/5 plantar flexors. She has
4+/5 EHL and probably 4+/5 tibialis
anterior.  It seems a little weaker
than the other side. Her knee: She
has full extension and 120 degrees
of flexion. She has a little bit of
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varus/valgus play in extension. In
flexion, she feels pretty stable.
She has maybe slight anterior-
posterior play. She has a mild
effusion, good hip range of motion
without pain. Palpably she has
tenderness around the anterior knee,
a little bit over the lateral hip
and buttock area.  Gait is a little
unsteady. She has a slight steppage-
type gait on the right.
...

PLAN: We discussed risks and
options. I would like to get a sed
rate, C-reactive protein make sure
there is no infectious process. I
think that she needs an MRI of her
lumbar spine. She has degenerative
changes of her lumbar spine and she
has what appears to me to be some
sort of a radiculopathy. If this is
completely normal, I would recommend
she see a neurologist next. I do not
think that her current pain can be
fully explained by her total knee,
but I do think she has something
neurologic going on that we need to
try to get to the bottom of.

The respondent argues that the diagnostic

testing recommended by Dr. Hanby is not reasonably

necessary.  The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury

received by the employee. Ark. Code Ann. §11-9-508(a)

(Repl. 2002). Injured employees must prove that medical

services are reasonably necessary by a preponderance of
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the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury. Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995);See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Despite the statement in Dr. Hanby’s note that

he did not believe the claimant’s pain could be fully

explained by the knee replacement, it is clear that Dr.

Hanby was unsure what the source of the claimant’s pain

was and that he believed that the claimant’s pain was in

some part related to the total knee replacement.  The

recommended diagnostic testing is necessary to determine

if there is something additional to the claimant’s knee

replacement that needs to be addressed. 

Also, a review of the medical records reveals

that the claimant was experiencing increasing levels of

pain that were neurologic in nature well before her

visit to Dr. Hanby.  As of November 14, 2013 Dr. Tucker
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was already prescribing Neurontin regarding the

claimant’s knee pain.  Neurontin is typically prescribed

to address nerve pain.  On December 17, 2013, Dr. Tucker

specifically notes some apparent irritation of the

saphenous nerve and prescribed Neurontin to try to get

the saphenous nerve to calm down. Clearly, after the

August 22, 2013 injury but before the total knee

replacement, there is already documentation in the

medical records that the claimant was experiencing nerve

pain in her right lower extremity.

As of March 11, 2014, Dr. Tucker was

prescribing 50 milligrams of Lyrica.  Again, Lyrica, is

commonly associated with nerve pain.  By February 15,

2015, Dr. Haim had increased the Lyrica to 100

milligrams.  In spite of Dr. Heim’s significant increase

in the Lyrica dosage, by April 2, 2015 the claimant was

complaining of burning pain down her knee.  By April 29,

2015 the claimant’s symptoms were so severe that Dr.

Heim recommended evaluation by a pain specialist for

causalgia or regional pain syndrome.

By the time the claimant was evaluated by Dr.

Hanby on December 17, 2015, her symptoms in her right

lower extremity were such that Dr. Hanby recommended
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diagnostic tests to assist him in determining what the

appropriate course of treatment would be for the

claimant’s knee.  Given the facts of this claim, I find

that these diagnostic tests are reasonable and

necessary.

Entitlement to Benefits Pursuant to A.C.A. §11-9-505

Arkansas Code Annotated Section 11-9-505(a)(1)

provides that:

Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
commission, and in addition to other
benefits, shall be liable to 
pay to the employee the difference
between benefits received and the
average weekly wages lost during the
period of refusal, for a period not
exceeding one (1) year.

There are four requirements to be satisfied

for a claimant to receive benefits pursuant to A.C.A.

§11-9-505. The employee must prove by a preponderance of

the evidence that she has sustained a compensable

injury; that suitable employment which is within her

physical and mental limitations is available with the

employer; that the employer refused to return her to
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work; and that the employer’s refusal to return her to

work is without reasonable cause. See. Torrey v. City of

Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996)

In reviewing the facts of this case, I believe

that the claimant has satisfied the Torrey factors.  The

first factor is uncontested.  The claimant suffered a

compensable injury to her right knee.  

Regarding the second factor, whether there was

suitable employment within the claimant’s physical and

mental limitations, 

in issue with claimant’s employment arose because she

developed a stuttering problem, presumably as a result

of some medication she was taking.  Captain John Miller

testified about the issue of suitable employment on

cross-examination as follows:

Q Captain Miller, is there a job
that she can go to today if she
wants to?  I mean, do you have
a job open that she –- that you
are willing to let her have
today?

A I can assign her positions
basically anywhere I need to as
basically her position she
holds is a deputy.  I can
assign her to a sedentary duty
that does not have the
responsibility of the control
room. Yes, I have that.
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Q Has she attempted to get the
Sheriff’s Department to return
her to work?

A We discussed this last week or
the week before with Mr. Hotz
and his concern was the length
of time and seeing her primary
physician for the initial
surgery.  He wanted to do some
research and think about it.  I
was not in on the very end of
that, so I could not even
speculate on whatever happened
with it, but he was told and
she was sitting right next to
me that we do have a job for
her.

Q So can she report to work
tomorrow morning?

A She can report tomorrow
morning, yes, as long as HR
agrees with it because that is
an extent of this that I don’t
get involved in.

Q Well, now, that raises another
issue. You said that you could
make a job available for her,
but now you say that her
reporting to work and going to
work tomorrow is contingent
upon what HR says.  So do you
have the authority as you sit
here today to tell the Judge
that if Ms. Hardy shows up for
work at the Sheriff’s
Department tomorrow she will be
put to work?

A What I said is I can take one
of my deputy positions and
reassign them to a sedentary
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position.

Q Let me ask the question another
way. Are you willing to put Ms.
Hardy to work if she shows up
at the Sheriff’s Department
tomorrow morning?

A With the clearance of her
doctor and HR, without
question. She is a valuable
employee.

Q What do you mean by clearance
of the doctor?

A Because that is what HR
requires.

Q Well, she just saw the doctor a
few months ago and that doctor
wrote in the report that she
still has the restrictions that
were imposed by her previous
doctor and her previous doctor
was Dr. Heim.

A Uh-huh.

Q So do you need something more
current than that?

A They do and I wouldn’t disagree
because I have to go see my
doctor every six months.

Q Okay. So without some current
release, the Sheriff’s
Department will not place her;
is that correct?

A Without HR’s authorization,
correct.

Q Okay. If her authorized
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orthopedic surgeon has
indicated that he needs to do
additional testing before he
can determine whether he can
release her, is that an
impediment to the Sheriff’s
Department being able to put
her back to work if he can’t
give her a release?

A I’m sorry, which physician,
now?

Q Her orthopedic doctor, her
authorized orthopedic doctor,
the one who last examined her,
has recommended some additional
testing in order to determine
whether or not –- what the
situation is with the knee.

A Right.

Q So without a current release
from that doctor, is that an
impediment to the Sheriff’s
Department being able to put
her back to work?

A Because she was on catastrophic
leave, yes.

Q Now, what do you mean by
because she is on catastrophic
leave?

A If you are on catastrophic
leave –- my understanding of
it, if you are on catastrophic
leave, you are under a doctor’s
orders. You have limitations on
what you can do.  Okay. With
those limitations –- and this
is where HR gets involved, not
me –- indicate what you can and
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can’t do through those
restrictions.

Q Okay.

A Now, as far as one doctor
superceding another, that is so
far above my pay grade, that’s
not even funny.

Q Okay. That is fair enough.
Regardless of what HR says in
terms of whether the Sheriff’s
Department will be allowed to
place Ms. Hardy back in an
active duty status, does the
Sheriff’s Department have the
ability to assign Ms. Hardy to
jobs --

A Yes.

Q -- that meet the restrictions
that were on her the last time
she worked?

A Yes, sir, we do.

Q And you have been sitting here
in this hearing today. Based
upon listening to her and
knowing what her past
restrictions were, does the
Sheriff’s Department have the
ability to provide work within
her capabilities?

A Yes.

Q So it is up to HR to make the
call as to whether or not they
will actually let her go back
to work, but the Sheriff’s
Department has the ability to
accommodate her?
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A Correct.

Q How long have you known Ms.
Hardy, approximately?

A Twenty years.

Q Did you ever hear her stutter
before she had her knee
replaced?

A No, sir.

Q Did she have a job with the
Sheriff’s Department that
required her to speak in front
of the public and be reasonably
articulate at one time?

A Yes.

Q What kind of an employee did
she make for the Sheriff’s
Department?

A I can’t speak for any of the
other division commanders, but
I thought she was fantastic.

A review of the claimant’s medical records and

work releases shows that the claimant had been released

by authorized treating physicians to return to work in a

sedentary position.  Captain Miller testified

unequivocally that despite the claimant’s stuttering and

physical state, he had suitable work to accommodate her

restrictions.

As to the third requirement outlined in
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Torrey, the claimant testified as follows:

Q Okay. One of your statements
now was that you are on medical
leave of some kind from the
county?

A Yes.

Q So you have not been
terminated?

A No. I will be terminated May
16th.

Q And you have not been notified
that you are terminated as of
today’s date?

A No. The only notification is
Steve Hotz, the HR director,
personally advised me that I
will be terminated May 16th.

Q And that is because of the
length of time since you last
worked?

A Yes.

Q Okay.  But if you weren’t
stuttering, you could go down
there today and have a job?

A I think that they have –- I
would be placed in the
detention center until –- but
they can’t do that either until
I get a doctor’s note releasing
me from light duty.

Q But they had a light duty job
for you. That is what you went
back to after your knee
replacement?
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A Correct.

The employer has refused to return the

claimant to work due to the human resources department’s

unwillingness to do so without an updated letter

releasing the claimant from light duty or outlining her

restrictions.

In establishing that the fourth factor has

been satisfied, consideration should be given to the

finding in Allen v. Int’l Paper, Co., 89 Ark. App. 266,

202 S.W.3d 13 (Ark. Ct. App. 2005).  In Allen, the issue

was whether the employer’s refusal to return the

claimant to work was justified by reasonable cause.  The

employer’s stated reason for refusing to allow the

claimant to return to work was based on a policy which

limited light-duty work to 90 days.  The Commission

found reasonable cause existed and denied the claimant

benefits pursuant to A.C.A. §11-9-505(a).  On appeal the

Court indicated that the Commission’s interpretation of

what constituted reasonable cause was “too narrow to

allow the true intent of the legislature to be

realized.”  Id.  The Allen court continued, “[i]n

accepting the employer’s self-imposed policy, the

Commission, in effect, allowed an employer to nullify
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the stated legislative purpose of returning an employee

to work.”  Id.  “The legislative intent and language of

[the statute] does not allow an employer to implement a

90-day, light-duty policy to circumvent its obligations

designed to extend for a year.”  Id.

In the present case, the employer has a policy

regarding catastrophic leave that gives the employer’s

human resources department the authority to determine

what the claimant was allowed to do within her

limitations.  Despite the claimant’s desire to return to

work and the claimant’s supervisor’s ability to place

her in a suitable position, the human resources

department refused to return the claimant to work.  As

in Allen, the employer here should not be allowed to use

their policy on catastrophic leave to nullify the stated

legislative purpose of returning the employee to work. 

I find that the employer’s refusal to return the

claimant to work is unreasonable. 

Since the Torrey factors have been satisfied,

the claimant is entitled to benefits under A.C.A. §11-9-

505. 
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For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in

part from the majority findings in this claim.  More

specifically, while I agree that the claimant is

entitled to an additional seventeen percent (17%)

permanent physical impairment benefits due to her total

knee replacement, my review of this claim reveals that

the claimant has failed to prove that her stuttering

problem or other persisting physical symptoms are

causally related to her compensable knee injury. 

Consequently, the claimant has failed to prove that

treatment for these conditions with Dr. Hanby is

reasonably necessary for the treatment of her

compensable knee injury.  

Furthermore, the claimant has failed to prove

that she is entitled to benefits pursuant to Ark. Code

Ann. §11-9-505(a), or that the respondent is subject to

penalties pursuant to Ark. Code Ann. §11-9-802.
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During her twenty-year tenure with the

respondent-employer, the claimant sustained two (2)

compensable right knee injuries.  The second injury

resulted in total right knee replacement surgery

performed by Dr. Stephen Heim on September 19, 2014. 

Although the claimant’s right knee “rehabbed”

satisfactorily from this procedure, the claimant

continued to complain of right knee and other symptoms. 

When clinical findings failed to correlate with symptoms

associated with the claimant’s right knee, Dr. Heim

opined that the claimant suffered from causalgia or

regional pain syndrome.  Dr. Heim stated that the

claimant needed injections from a specialist, but he did

not want to continue the claimant on pain medications,

as he thought this was not the answer to her continuing

symptoms.  Therefore, Dr. Heim referred the claimant to

a pain specialist in order to determine the etiology of

her underlying pathology.  On April 29, 2015, Dr. Heim

released the claimant to return to work with no stated

restrictions.  Dr. Heim issued a subsequent return to

work slip on May 27, 2015, wherein he released the

claimant to return to work with no stated restrictions.  

On July 9, 2015, Licensed Social Worker and

substance abuse counselor, Stephen Chiovoloni, opined
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that the claimant had developed a stuttering problem due

to her medications.

On December 17, 2015, the claimant was

evaluated by Dr. Kris Hanby who opined that the claimant

suffered from degenerative disc disease in her lower

spine.  X-rays of the claimant’s right knee, however,

showed a stable, well-positioned Stryker right total

knee arthroplasty.  Dr. Hanby recommended that the

claimant have an MRI of her lumbar spine due to

degenerative changes and what appeared to be “some sort

of radiculopathy.”  Dr. Hanby stated that if the

findings of the claimant’s MRI study were completely

normal, he would recommend her to a neurologist.  Dr.

Hanby concluded, however, that he did not think that her

current pain could be fully explained by her total knee

replacement.  Rather, Dr. Hanby opined that the claimant

had “something neurologic going on” that they needed to

“try to get to the bottom of.”  Moreover, Dr. Hanby

recommended that they get a “sed rate, C-reactive

protein” in order to check for an infectious process. 

Dr. Hanby returned the claimant to work on that date

with “continued restrictions from [her] previous MD.” 

In a nutshell, Dr. Heim found that the

claimant’s total knee replacement surgery was
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successful.  Furthermore, Dr. Hanby opined that the

claimant’s reported continuing symptoms were most likely

rooted in a neurologic problem or degeneration in her

lower back.  Because neither Dr. Heim nor Dr. Hanby

expressly opined or otherwise offered a medical opinion

attributing the claimant’s continuing complaints to her

right knee injury, I find that a single reference to an

irritated nerve made by Dr. Tucker prior to the

claimant’s total knee replacement surgery, standing

alone, is insufficient to establish that the claimant’s

current subjective complaints are somehow related to her

right knee injury.  This conclusion is supported by Dr.

Hanby’s opinion that the claimant’s current pain could

not be fully explained by her total knee replacement. 

Moreover, the diagnostic studies recommended by Dr.

Hanby point away from the claimant’s total knee

replacement being the cause of her continuing symptoms

and more towards an unrelated infectious or neurological

problem.

Moreover, the record is devoid of a medical

opinion unequivocally attributing the claimant’s

stuttering problem to her compensable knee injury. 

Further, although the claimant’s stuttering problem was

initially thought to be the result of the medication she
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was taking for generalized nerve pain, a change in the

claimant’s medication failed to improve this problem. 

In order to connect the claimant’s stuttering problem to

her compensable knee injury simply because she developed

this problem subsequent to her total knee replacement

surgery would require that we go beyond the facts and

resort to speculation.  This we can not do.  See, Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991); Dena Constr. Co., et al v. Herndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  

Simply stated, none of the claimant’s treating

physicians truly know the etiology of the claimant’s

current complaints, to include her stuttering problem. 

However, all agree that her knee replacement surgery was

successful and each has indicated that her current

symptoms are likely due to another, unrelated condition.

 Therefore, I find that the preponderance of the

evidence demonstrates that the medical treatment

recommended by Dr. Hanby is not reasonable and necessary

for the treatment of the claimant’s compensable right

knee injury, which, by all accounts, has healed

“perfectly.” 

Furthermore, following her first compensable
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right knee injury, the claimant was awarded twenty

percent (20%) anatomical impairment, which the

respondents accepted and paid.  Therefore, the

respondent fulfilled its obligation pursuant to the

commission’s directive.  However, the respondent was

under no court order to pay the claimant additional

permanent partial disability benefits thereafter. 

Furthermore, the respondent did not know how much, if

any, additional anatomical impairment the claimant might

be entitled to since none of her treating physicians

assigned her an additional rating following her total

knee replacement surgery.  

The preponderance of the evidence demonstrates

that the respondent had no way of knowing how much

additional permanent partial disability the claimant

would receive until the administrative law judge issued

his opinion on July 13, 2016.  Therefore, the respondent

has not violated any of the provisions of Ark. Code Ann.

§11-9-802 simply because, as the claimant alleges, it

did not voluntarily start paying the claimant permanent

partial disability following her total knee replacement

surgery.  Therefore, I concur with the finding that the

respondent should not be penalized pursuant to Ark. Code

Ann. §11-9-802.
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Finally, the credible evidence in this claim

clearly demonstrates that, at the time of the hearing,

work within the claimant’s restrictions was available

with the respondent-employer, she wanted to return to

work, and her immediate supervisor wanted to return the

claimant to work.  The record shows that the claimant,

in fact, returned to work for the respondent-employer

following her total knee replacement surgery in a

position that accommodated her restrictions. 

Thereafter, the claimant developed a stuttering problem

thought to be from her medications, and she displayed

signs of being over-medicated. By mutual agreement

between the claimant and her immediate supervisor, it

was decided that the claimant should not attempt to

return to work until she could get her medications under

control.  Once the claimant’s medications were switched

and she began weaning off of certain narcotic drugs, the

claimant began to see improvement with regard to her

stuttering problem.  However, it is, in fact, due to her

stuttering that the claimant testified she is currently

unable to return to work for the respondent-employer.  

Notwithstanding that the respondent-employer

allegedly told the claimant, who was still on

catastrophic leave, that she could not return to work
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until she received an updated medical release by her

treating physician or until after the hearing on this

claim, clearly there are other factors at play in this

claim that affect the outcome of this issue.  Therefore,

whereas the respondent-employer’s refusal to return the

claimant to work until she receives an updated release

from her treating physician, standing alone, may

constitute sufficient grounds to show that it violated

the provisions of Ark. Code Ann. §11-9-505(a), in taking

the other factors affecting her return to work into

consideration, I find that the claimant has failed to

prove that the respondent violated the provisions of

Ark. Code Ann. §11-9-505.  Therefore, I dissent from the

finding that the claimant is entitled to benefits

pursuant to Ark. Code Ann. §11-9-505.

CHRISTOPHER L. PALMER, Commissioner


