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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 10, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a
preponderance of the evidence that the
additional treatment she has requested,
specifically the MRI recommended by Dr.
Blankenship, is reasonable and necessary
for the treatment of her compensable
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injury from May of 2013. She is entitled
to such treatment.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the October 10,

2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                        S. DALE DOUTHIT, Chairman

 
 
                                                        
                        PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that additional medical treatment in the

form of an MRI as recommended by Dr. Blankenship is

reasonably necessary for the treatment of the claimant’s

2013 back injury.  My carefully conducted de novo review

of this claim in its entirety reveals that the claimant

has failed to prove by a preponderance of the evidence

that additional medical treatment is reasonably

necessary for the treatment of her 2013 injury. 

          As previously stated, the majority of the Full

Commission found that a bulging disc at L5-S1, revealed

by an MRI study conducted on August 8, 2013, constituted

objective findings sufficient to sustain compensability. 
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Moreover, the record reveals that the claimant received

extensive conservative medical treatment commensurate

with this injury, primarily under the care of Dr. Seale. 

When Dr. Seale released the claimant from his care at

maximum medical improvement on April 30, 2014, he

assigned her no physical impairment rating and he

returned her to unrestricted duty.1 

          In our former opinion, the Full Commission

found that alleged treatment provided to the claimant by

Dr. Blankenship was not reasonably necessary for the

treatment of her compensable injury because she had

failed to exercise her one-time statutory right to a

change-of-physician to Dr. Blankenship.  The Full

Commission noted, however, that should the claimant ever

request a change-of-physician to Dr. Blankenship, the

respondent would be responsible for payment of her

initial visit with him “in order to fulfill their

obligation to provide adequate medical services in

accordance with Ark. Code Ann. §11-9-508(a)(Repl.

2012).”  Subsequently, the claimant exercised this

right, and she was seen by Dr. Blankenship in November

1 I note that while in earlier proceedings, the claimant
appeared to suggest that Dr. Seale made this finding in
retaliation to her seeking a change-of-physician, she presented
no proof, documented or otherwise, to substantiate this
allegation.  
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of 2015.  It was at that appointment that Dr.

Blankenship requested a repeat MRI study of the

claimant’s lumbar spine, which is the subject of this

claim.  

          Notwithstanding that Dr. Blankenship did not

have access to the claimant’s 2013 MRI study or a report

of that study at her November, 2015 appointment, he

indicated that this was of no consequence in that he

still wanted a more recent lumbar study.  However, Dr.

Blankenship noted that, although the claimant had SI

radiculopathy on examination with diminished ankle

reflex, her pain description was actually more akin to a

radiating radicular pain than to SI joint pain. 

Furthermore, Dr. Blankenship noted that the claimant’s

SI joint examination was completely negative.  Dr.

Blankenship concluded, therefore, that he was “much more

suspicious” of the claimant’s radicular problem than of

an SI joint problem.  Thus, the bottom line was that Dr.

Blankenship’s assessment was not dissimilar to previous

assessments that essentially offered no concrete

objective basis for the claimant’s plethora of

subjective complaints.  

          Likewise, after his July 2016, review of the

claimant’s 2013, lumbar MRI study and her February 2014

MRI pelvic and hip study, Dr. Nokes stated that there
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were no acute or chronic findings on either of these

studies, and that the claimant’s return to full time

employment after she reached maximum medical improvement

on April 30, 2014, was “consistent with the 2 normal

studies.”  Furthermore, Dr. Nokes opined that any “new

acute objective findings” could not be related to the

claimant’s injury of 2013 given the negative studies

following her injury.

          As previously stated, the claimant’s 2013

compensable back injury was established as a bulging

disc at L5-S1.  Therefore, it is axiomatic that her

injury was never specifically identified as stemming

from an SI joint problem despite the fact that she

displayed clinical findings consistent with SI joint

dysfunction upon examination by both Drs. Seale and

Blankenship; clinical findings, I note, that seemingly

appeared to cause both doctors a certain degree of

consternation.  Furthermore, in 2016, Dr. Nokes stated

without equivocation that any “new acute objective

findings” could not possibly be related to the

claimant’s SI joint given the negative findings of prior

diagnostic studies following her injury.  This leaves

reasonable minds to conclude that any lumbar or related

symptoms that the claimant may currently suffer are,
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likewise, not related to the claimant’s compensable

injury.  

          The preponderance of the objective medical

evidence in this claim demonstrates that the claimant’s

lumbar changes at L5-S1 were “minimal” at most and more

likely than not the result of degenerative changes. 

Furthermore, after months of conservative treatment, Dr.

Seale released the claimant at maximum medical

improvement on April 30, 2014, with no permanent

physical impairment rating or permanent work

restrictions as a result of her injury.  Thereafter, the

claimant continued to work for a year-and-a-half without

taking prescription medication for her low back or right

leg and without seeking further medical treatment. 

          Notwithstanding that the claimant contends she

did not seek additional medical treatment because this

treatment was denied by the respondent-carrier, she

admitted that she did not attempt to pursue treatment

through her personal health insurance carrier after her

release by Dr. Seale.  Additionally, the claimant failed

to return to Dr. Seale although he released her to

return to his clinic as needed.  The testimony of the

claimant’s supervisor, Ms. Tollison, confirmed the

claimant’s testimony that she worked without

modifications, accommodations, or complaint of back
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problems associated with her previous injury.  In fact,

Tollison indicated that the claimant was one of her

hardest workers.

          Finally, X-rays taken at the claimant’s

November 2015 appointment with Dr. Blankenship showed

only “mild settling” of the claimant’s lumbosacrum with

insignificant evidence of lumbosacrum malalignment. 

Thus, there were no significant changes in the

claimant’s lumbar spine demonstrated from this study. 

Moreover, the claimant testified that she had suffered

no new injury to her back following her 2013 injury. 

          In Goyne v. Crabtree Contr. Co., 2009 Ark.

App. 200, 301 S.W.3d 16; 2009 LEXIS 221, Goyne

petitioned and received a change-of-physician after his

release at maximum medical improvement by his treating

physician.  When Goyne’s new doctor recommended

additional diagnostic testing in the form of an EMG, the

Commission denied this recommendation, finding that this

study was not medically necessary for the treatment of

Goyne’s injury.  Stating that the Commission had a

substantial basis for its finding, the court affirmed

it. Id.  Although the court agreed with Goyne’s argument

that, assuming there is a reasonable basis for

additional treatment and/or testing as recommended by a

new, authorized physician, Ark. Code Ann. §11-9-
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514(a)(3)(A) contemplates that the respondent must pay

for the testing and treatment.  The court stated, “The

controlling factor in this case, however, is not what

the statute contemplates but whether the recommended

treatment was shown to be reasonable.” Id. 

          Here, as in Goyne, supra, the claimant’s

initial diagnostic studies following her injury each

showed normal findings, with the exception of a small

bulge at L5-S1 which Dr. Seale felt was degenerative in

etiology.  Notwithstanding that the Full Commission

later found that this bulging disc constituted objective

evidence of a compensable lumbar injury, the claimant 

continued to “work hard” without prescription

medications following her release by Dr. Seale on April

30, 2014; she neither complained to her supervisor of

injury-related back pain nor sought work accommodations

or modifications following her return to full duty; and

she failed to even attempt to seek additional treatment

for her back for a year-and-a-half after she reached

maximum medical improvement for her injury in April of

2014.  Moreover, even though Dr. Blankenship suspected

that the claimant’s current symptoms were most likely

related to her “radicular problem” rather than to her SI

joint, he made this assumption without having reviewed

the claimant’s previous MRI study.  Therefore, I find
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that Dr. Blankenship’s request for a repeat MRI study

is, at most, premature.  Moreover, I assign significant

weight to Dr. Noke’s opinion that the claimant’s current

symptoms “could not be related” to her initial injury

given the negative diagnostic studies following that

injury due to his actual review of those studies, which

I note is his specialty.

          Based upon the above and foregoing, I find

that the claimant has failed to prove that additional

medical treatment in the form of an MRI or by any other

means is reasonably necessary for the treatment of her

2013 back injury, which was found to be a nearly

negligible bulging disc at L5-S1 and, concerning which,

the claimant has reached maximum medical improvement

with no permanent physical impairment rating. 

Accordingly, I must dissent from the majority opinion.

                  
                                                        

                        CHRISTOPHER L. PALMER, Commissioner


