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EMPLOYEE                         CLAIMANT

ARKANSAS STATE UNIVERSITY,
EMPLOYER   RESPONDENT 
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OPINION FILED JANUARY 30, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE CHARLES
MCLEMORE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 18, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed on
December 10, 2014, when the claimant
sustained a compensable left knee injury
during which time the claimant earned an
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average weekly wage of $468.00,
generating weekly compensation benefit
rates of $312.00/$234.00, for temporary
total/permanent partial disability.

3. The claimant underwent surgery, in the
form of an open reduction and internal
fixation of the left patella, under the
care of Dr. Brandon Byrd on December 12,
2014, in the treatment of the December
10, 2014, compensable left knee injury.

4. The placement of a walk-in shower and
handrails constitute reasonably
necessary medical treatment in
connection with the claimant December
10, 2014, compensable left knee injury.

5. Respondents shall pay all reasonably
necessary medical hospital, nursing and
other apparatus expenses in connection
with the treatment of the claimant’s
December 10, 2014, compensable left knee
injury.

6. The respondents have controverted the
claimant’s entitlement to a walk-in
shower.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm and adopt the August 18,

2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

IT IS SO ORDERED.

                                                        
                     SCOTTY DALE DOUTHIT, Chairman

 
                                                        
                     PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the respondent-carrier is liable

for the cost of the claimant’s walk-in shower in
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connection with the claimant’s December 10, 2014,

compensable left knee injury. 

          The claimant fractured her left knee patella

in a fall on December 10, 2014.  On December 12, 2014,

Dr. Brandon Byrd performed surgery to repair the

claimant’s fractured patella.  Although the claim was

initially denied, the respondent-carrier mailed the

claimant a Form AR-N on December 16, 2014, via certified

mail as required in Ark. Code Ann. §11-9-514.  The

claimant signed this form on December 18, 2014.  The

respondent-carrier accepted compensability of the

claimant’s left knee injury on December 22, 2014.  On

January 9, 2015, the claimant received an estimate for a

handicapped accessible, walk-in shower from Reddick

Marble & Granite, LLC., in the amount of $4,552.96.   On

that same date, the claimant made a down-payment for the

installation of the shower in the amount of $1,832.  The

claimant estimated that the shower was installed near

the end of January, 2015 (on or about January 26th),

after she had paid the remaining balance.  On January

29, 2015, Dr. Byrd noted his opinion that the walk-in

shower was “medically necessary for her [the claimant]

and even for long term as well.”  In a letter to the

respondent-carrier dated April 25, 2015, the claimant
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demanded payment of the walk-in shower that was

previously installed in her home. 

          The respondent-carrier subsequently paid for

handrails that had been installed at the same time as

the shower, but denied responsibility for reimbursement

of the cost of the remainder of the walk-in shower.  In

an opinion filed on August 15, 2016, an administrative

law judge found that the walk-in shower was reasonably

necessary for the treatment of the claimant’s left knee

injury, and he ordered the respondent-carrier to pay the

claimant $3,665.81, as reimbursement for the cost of the

installation of the walk-in shower. 

           The sole issue on appeal in this claim is

whether the claimant violated the provisions of Ark.

Code Ann. §11-9-514 by failing to confer with the

respondent-carrier about the installation of a

handicapped accessible, walk-in shower for her home

prior to the installation of said shower.  Pursuant to

the provisions of Ark. Code Ann. §11-9-514, the

respondent-carrier is not liable for the cost of the

shower.

          Ark. Code Ann. §11-9-514(a)(3)(B)(c)(i)

states:

After being notified of an injury, the
employer or insurance carrier shall
deliver to the employee, in person or by
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certified mail, return receipt requested,
a copy of a notice, approved and
prescribed by the commission, which
explains the employee’s rights and
responsibilities concerning change of
physician.

The Commission fulfilled the requirements of

Ark. Code Ann. §11-9-514 by the creation of Form AR-N. 

The record, to include documentary evidence and the

claimant’s own testimony, verifies that a Form AR-N was

provided to the claimant via certified mail pursuant to

Ark. Code Ann. §11-9-514, which she subsequently signed,

acknowledging receipt thereof.

Arkansas Code Annotated §11-9-

514(a)(3)(B)(c)(3) plainly states that any unauthorized

medical expense incurred after the employee has received

a copy of the notice shall not be the responsibility of

the employer.  In Ryan & Co. v. Weiss, 371 Ark. 43, 263

S.W.3d 489 (2007), the Supreme Court stated that the

basic rule of statutory construction is to give effect

to the intent of the General Assembly.  In determining

the meaning of a statute, the first rule is to construe

it just as it reads, giving the words their ordinary and

usually accepted meaning in common language. Id.  The

court has done precisely that in other claims regarding

unauthorized treatment.  For example, in Sharp v. Lewis

Ford, Inc., 78 Ark. App. 164, 78 S.W.3d 746 (2002), the
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court reversed the Commission’s finding that, where

there was no evidence that the employer had contracted

with a certified managed care entity, the claimant could

see any physician for reasonable and necessary

treatment.  In Sharp, as in the present claim, the

claimant acknowledged that she had received a Form AR-N

explaining her rights regarding a change of physician. 

She further acknowledged that treatment from three of

her physicians was unauthorized. Id. Moreover, the court

has stated that the Commission may not approve a

retroactive change of physician.  Crosby v. Micro

Plastics, Inc., 30 Ark. App. 225, 785 S.W.2d 56 (1990).

I acknowledge that Ark. Code Ann. §11-9-508

provides, in pertinent part, that the employer shall

promptly provide for an injured employee, among other

things, “other apparatus as may be reasonably necessary

in connection with the injury received by the employee.” 

Furthermore, the claimant’s treating physician, Dr.

Byrd, opined after the fact that a walk-in shower was

“medically necessary” for the claimant.  However, the

simple fact remains that the claimant received a Form

AR-N in a timely manner, explaining her rights with

regard to unauthorized treatment.  Yet the claimant, an

educated woman with two degrees,  failed to comply with

the provisions of Ark. Code Ann. §11-9-514 when she had
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a walk-in shower installed in her home prior to a

finding by her treating physician that such was

“medically necessary” and without first consulting with

the respondent-carrier.  And, while I further

acknowledge that Ark. Code Ann. §11-9-514 speaks

generally to a change of physician, clearly this

statutory provision provides that “any unauthorized

medical expense incurred after the employee has received

a copy of notice” shall not be the responsibility of the

respondent. Ark. Code Ann. §11-9-514(a)(3)(B)(c)(3).

(Emphasis added)  

In construing Ark. Code Ann. §11-9-

514(a)(3)(B)(c)(3) just as it reads, giving the words

their ordinary and usually accepted meaning in common

language, it is axiomatic that the Commission may not

approve an unauthorized “retroactive” medical expense

any more than it can an unauthorized, retroactive change

of physician.  Crosby v. Micro Plastics, Inc., supra. 

To allow this unilateral purchase of a walk-in shower by

the claimant without giving the respondent-carrier the

opportunity to participate in that purchase, then

demanding payment thereof, would not only fly in the

face of our workers’ compensation law, but it would

deprive the respondent-carrier the opportunity to

investigate the reasonable necessity of a walk-in shower



GATLIN-TENNANT - G409859 9

prior to approval of said same, which runs counter to

our statutes and our medical cost containment rules. 

Accordingly, I dissent from the majority's

award of benefits.  

                     

 
                                                        
                     CHRISTOPHER L. PALMER, Commissioner


