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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G400691   

ISAIAS GUTIERREZ, EMPLOYEE                       CLAIMANT

SUPERIOR MAZDA, EMPLOYER                               RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED MARCH 20, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE AARON L. MARTIN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 21, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
June 22, 2016 and contained in a pre-hearing
order filed that same date, are hereby
accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is entitled to additional medical
services in the form of an office visit for
a release to return to work.
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3. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to benefits pursuant to A.C.A. §11-9-
505(a) or permanent partial disability
benefits for wage loss.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 21,

2016 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this
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claim, I dissent from the majority opinion, finding that

the claimant failed to meet his burden of proving by a

preponderance of the evidence that he is entitled to

additional medical services in the form of an office

visit for a release to return to work; and that the

claimant failed to prove by a preponderance of the

evidence that he is entitled to benefits pursuant to

A.C.A. §11-9-505(a) or permanent partial disability

benefits for wage loss. 

The claimant sustained an admittedly

compensable injury to his right shoulder on November 2,

2013.  The claimant was cleaning grease from a shop

floor when he slipped and fell.  The claimant sustained

a rotator cuff tear that he underwent surgery to correct

on April 25, 2014.  

On September 8, 2014, a Functional Capacity

Evaluation (hereinafter, “FCE”) of the claimant was

conducted.  The results of the FCE indicated that the

claimant gave an unreliable effort and placed his work

classification at sedentary.  The claimant’s surgeon,

Dr. Marcus Heim, placed the claimant at maximum medical

improvement on September 29, 2014.  However, Dr. Heim

indicated that “[f]unction will be difficult to

determine based on results of FCE”.  By letter dated

November 2, 2014, Dr. Heim determined that the claimant



GUTIERREZ - G400691 4

had an impairment rating of 6% to the body as a whole. 

The respondent accepted this impairment rating and paid

it.  In this same letter, Dr. Heim indicated that the

claimant had reached maximum medical improvement.  

The claimant testified that he attempted to

return to work but was told by his supervisor, Antonio

Lopez, that he could not return to work without a

release.

Charlotte Flanagan, the claims adjuster on

this claim, testified on behalf of the respondent.  In

her testimony, Flanagan testified that she scheduled an

appointment for the claimant to be evaluated by Dr. Gary

Moffitt.  The stated purpose of this appointment was to

outline what would be the claimant’s permanent work

restrictions.  Flanagan testified further that she was

informed that the claimant missed his appointment with

Dr. Moffitt.  

When asked why he missed his appointment with

Dr. Moffitt, the claimant stated, “No, I went.  I don’t

know what appointment you are talking about.  I went to

the appointment that I had.  I don’t remember a second

appointment.”  

OPINION

Arkansas Code Annotated Section 11-9-505(a)(1)

provides that:
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Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
commission, and in addition to other
benefits, shall be liable to 
pay to the employee the difference
between benefits received and the
average weekly wages lost during the
period of refusal, for a period not
exceeding one (1) year.

The Arkansas Court of Appeals stated in Torrey

v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237

(1996) (hereinafter, “Torrey”) and several subsequent

opinions that there are four requirements to be

satisfied for a claimant to receive benefits pursuant to

A.C.A. 11-9-505. The employee must prove by a

preponderance of the evidence that he has sustained a

compensable injury; that suitable employment which is

within his physical and mental limitations is available

with the employer; that the employer refused to return

him to work; and that the employer’s refusal to return

him to work is without reasonable cause. 

In reviewing the facts of this case, I believe

that the claimant has satisfied the Torrey factors.  The

claimant sustained a compensable injury.  The claimant

testified that he is physically capable of performing

his past job duties with one arm as he was performing
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them while on light duty.  Also, the claimant’s former

supervisor, Antonio Lopez, testified that there was a

light duty position available for the claimant at his

same salary.  Additionally, the respondent has failed to

return the claimant to work.  Additionally, the

respondent’s stated reason for refusing to return the

claimant to work was not reasonable.  The respondent’s

stated reason for refusing to allow the claimant to

return to work was that it needed a release from the

claimant’s physician.  However, it is clear that the

claimant’s treating physician released him to return to

work when he determined that he had reached maximum

medical improvement.  Since the Torrey factors have been

satisfied, the claimant is entitled to benefits under

A.C.A. §11-9-505.

If the maximum medical improvement

determination does not serve the respondent’s

requirement for a medical release, the claimant should

be allowed one additional visit to the medical provider

to secure said release.

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is
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entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

The claimant requested additional medical

services in order to secure a release to return to work. 

Although the majority has found that the additional

medical service is not reasonably necessary because Dr.

Heim placed the claimant at maximum medical improvement

and stated that he needed no additional medical care, it

is obvious that this report was not sufficient for the

respondent/employer to return the claimant to work.  

Additionally, the majority noted that the

claimant had multiple opportunities to determine whether

he had any limitations.  I disagree.  Although the FCE

presented a finding that the claimant gave an unreliable

effort, I assess limited weight to this finding. 

Inherent in its nature, the FCE relies on subjective

observations of the evaluator.  In addition, the

Functional Testing Centers, Inc. was hired and paid by

the respondent. 

As to the additional appointment with Dr.

Moffitt, although the testimony of Charlotte Flanagan
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was that she provided information to the claimant’s

attorney regarding the appointment that was set with Dr.

Moffitt, the claimant testified that he does not

remember this appointment being set.  Therefore, I find

that it is reasonably necessary to allow the claimant

additional medical services as requested.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


