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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 17, 2016.  The administrative law

judge found that the claimant failed to prove he was

entitled to an impairment rating.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved he was entitled to a 4%

permanent anatomical impairment rating.    
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I.  HISTORY

The parties stipulated that “the date of the

compensable injury is August 16, 2011.”  Dr. Stephen A.

Heim began treating the claimant on September 13, 2011:

Mr. Grayson is a 44-year-old gentleman who
injured his right shoulder about 3 ½ weeks ago
when he was lifting above his shoulder, trying
to line up a large cylinder at work....The x-
rays of his scapula and shoulder are
unremarkable.  I do not see any fractures of
the scapula.  There are no arthritic signs of
the shoulder.  He has beautiful looking bony
architecture.

ASSESSMENT AND PLAN: I think that what we are
dealing with here is a scapulothoracic injury
where he has pulled some of the musculature
off the scapula.  This should do fine and
should not require any surgery or any long-
term disability whatsoever.... 

Dr. Heim ordered an MRI of the claimant’s right

shoulder, which was taken on September 29, 2011 with the

following impression: “Hypertrophy AC joint.  Fluid in

the subacromial/subdeltoid bursa may reflect bursitis. 

There is increased signal intensity in the supraspinatus

tendon.  Difficult to exclude a tiny focal perforation

but no tendinous retraction is seen.  Grossly normal

appearing scapula and shoulder muscle girdle.”  

The claimant followed up with Dr. Heim on

October 5, 2011: “He has had an excellent trial of



GRAYSON - G107197 3

conservative therapy; time, medications, injections, and

physical therapy.  I gave him his options today.  I told

him it is not absolutely necessary that he have surgery. 

A surgery to thin the acromion and clean up the tendon

would probably help him....He is leaning towards

surgery.  We are going to let him discuss this with his

carrier and get it okayed.”  

Dr. Heim performed surgery on October 17, 2011:

“Acromioplasty.  Cleaning of the acromioclavicular

joint.  Repair of the supraspinatus tendon.”  The post-

operative diagnosis was “Impingement syndrome with small

supraspinatus rotator cuff tear.”  

An MRI of the claimant’s right shoulder was taken

on June 11, 2012, with the following impression:

1.  Postoperative changes of acromioplasty
most specifically of the acromion process.
2.  Tear of the subscapularis tendon with
retraction that has occurred since the
September 2011 exam.
3.  Stable tendinopathy changes of the
supraspinatus tendon.
4.  There may be tiny focal perforation of
the infraspinatus tendon but with no
retraction.

Dr. Heim performed additional surgery on

February 4, 2013: “Repair of subscapularis tear.”  The

post-operative diagnosis was “Subscapularis rotator cuff
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tear of the right shoulder.”  

Dr. Heim released the claimant to return to work

without restrictions on April 9, 2013.  Dr. Heim also

noted on April 9, 2013 that there was “no impairment.”   

A pre-hearing order was filed on April 19, 2016. 

The claimant contended, among other things, that he

“sustained a compensable right shoulder injury arising

out of and in the course of employment with the

respondents on or about August 16, 2011.  The claimant

contends that he is entitled to workers’ compensation

benefits[.]”  The respondents contended, among other

things, “The August 16, 2011 injury is compensable and

benefits have been paid.”  The parties agreed to

litigate the following issues:

1.  Whether the claimant is entitled to an
impairment rating.
2.  Attorney’s fees.  

An administrative law judge filed an opinion on

October 17, 2016.  The ALJ found, in pertinent part,

“1.  The claimant has failed to prove that he is

entitled to an impairment rating for his admittedly

compensable right shoulder injury from August of 2011. 

He has failed to present objective medical findings to

support an impairment rating.”  
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The claimant appeals to the Full Commission.

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved he is entitled

to a permanent anatomical impairment.  Polk County v.

Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102(16)(A)(i). 

Although it is true that the legislature has required

medical evidence supported by objective findings to

establish a compensable injury, it does not follow that
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such evidence is required to establish each and every

element of compensability.  Stephens Truck Lines v.

Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).  All

that is required is that the medical evidence be

supported by objective findings.  Singleton v. City of

Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006). 

Medical opinions addressing impairment must be stated

within a reasonable degree of medical certainty.  Ark.

Code Ann. §11-9-102(16)(B)(Repl. 2012).

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann.

§11-9-102(4)(F)(ii)(a)(Repl. 2012).  “Major cause” means

“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove that he is

entitled to an impairment rating for his admittedly
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compensable right shoulder injury from August of 2011. 

He has failed to present objective medical findings to

support an impairment rating.”  It is the duty of the

Full Commission to enter findings in accordance with the

preponderance of the evidence and not on whether there

is substantial evidence to support the administrative

law judge’s findings.  Roberts v. Leo Levi Hospital, 8

Ark. App. 184, 649 S.W.2d 402 (1983).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

In the present matter, the Full Commission finds

that the claimant proved he sustained permanent

anatomical impairment in the amount of 4%.  The parties

stipulated that the claimant sustained a compensable

injury to his right shoulder on August 16, 2011.  As a

result of the compensable injury, Dr. Heim performed

surgery on October 27, 2011 and February 4, 2013.  

The Full Commission recognizes that Dr. Heim

released the claimant on April 9, 2013 with the

notation, “No impairment.”  Nevertheless, it is the duty

of the Full Commission to translate evidence into

findings of fact.  Polk County v. Jones, supra.  The
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medical evidence demonstrated at least two tears in the

musculature of the claimant’s right shoulder following

the compensable injury.  Dr. Heim reported a “small

supraspinatus rotator cuff tear” on October 17, 2011 and

a “subscapularis rotator cuff tear of the right

shoulder” on February 4, 2013.  The claimant on appeal

calculates Dr. Stewart’s range of motion testing and

asserts, pursuant to the 4th Edition of the Guides at

Table 3, p. 20, that he is entitled to a 4% whole-body

impairment rating.  The respondents argue that Dr.

Stewart’s range of motion measurements were based on

“active” range of motion and therefore cannot be relied

on to assess a permanent rating.  Whether or not Dr.

Stewart’s range of motion measurements were “active” or

“passive” the record expressly contains supporting

objective findings, including the reports of tears in

the claimant’s shoulder reported by the treating

surgeon, Dr. Heim.  Singleton v. City of Pine Bluff,

supra.    

The Full Commission finds that the claimant proved

he was entitled to a 4% permanent anatomical impairment

rating as a result of his compensable injury.  We find

that a 4% permanent anatomical rating is consistent with
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the 4th Edition of the Guides, page 3/20, Table 3.  The

4% rating was supported by objective and measurable

physical findings, including the reports of “tears” in

the claimant’s right shoulder following the compensable

injury.  The claimant proved by a preponderance of the

evidence that the compensable injury was the major cause

of his permanent anatomical impairment.

Based on our de novo review of the entire record,

therefore, the Full Commission reverses the

administrative law judge’s opinion that the claimant did

not prove he was entitled to an impairment rating.  We

find that the claimant proved he was entitled to a 4%

permanent anatomical impairment rating as a result of

his compensable injury.  The claimant’s attorney is

entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing

on appeal to the Full Commission, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).
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IT IS SO ORDERED.

 

       
SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion reversing the administrative law judge finding

that the claimant  failed to prove that he sustained

permanent anatomical impairment pursuant to his 2011,

compensable right-shoulder injury.  

Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment. 

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878



GRAYSON - G107197 11

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994).  

Physical impairments occur when an anatomical

or physiological abnormality permanently limits the

ability of the worker to effectively use part of the

body or the body as a whole.  Consequently, an injured

worker must prove that the work-related injury resulted

in a physical abnormality which limits the ability of

the worker to effectively use part of the body or the

body as a whole.  In considering such claims, the

Commission must first determine whether the evidence

shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker. Crow, supra.

I acknowledge and agree with the majority that

it is the Full Commission’s duty to enter findings in

accordance with the evidence and not on whether there is

substantial evidence to support the law judge’s

findings.  See Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  Furthermore, it is well-

established that the Full Commission makes its own

findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. V. Watkins, 31 Ark. App.
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230, 792 S.W.2d 348 (1990).  However, by awarding the

claimant permanent physical impairment without first

considering whether his work-related injury resulted in

a physical abnormality which limits his ability to

effectively use part of his body, the majority

essentially skipped the crucial first step in making a

determination of permanent physical impairment.

(Emphasis mine)  Stated differently, the majority

focused primarily on objective findings that would

support physical impairment.  However, the majority

failed to first consider whether the evidence in this

claim shows the presence of a physical abnormality which

could reasonably be expected to produce a permanent

physical impairment in the claimant.  The preponderance

of the evidence shows that the claimant suffers no such

physical abnormality.  Therefore, the majority erred in

awarding the claimant four percent (4%) permanent

physical impairment for a physical abnormality that does

not exist. Crow, supra.

It is undisputed that the claimant sustained a

compensable right shoulder injury on August 16, 2011. 

Furthermore, the medical evidence reveals that the

claimant sustained two right-shoulder tears that were
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surgically treated as a result of that injury.  The

claimant’s first surgery, an acromioplasty cleaning of

the right acromioclavicular joint and repair of a

supraspinatus tear, was performed by Dr. Heim on

October 17, 2011.  Dr. Heim’s follow-up clinic notes

reflect that the claimant recovered “beautifully” from

this procedure, with full range of motion, near full

strength, and minimal pain by March 1, 2012.  On that

date, Dr. Heim continued the claimant in physical

therapy for another four weeks and he released the

claimant to return to the clinic as per needed.  

The following month, the claimant returned to Dr.

Heim with complaints of numbness in his right arm after

“pushing on something at work.”  Dr. Heim’s April 11,

2012, clinic note reflects that he saw no swelling or

disruption of the claimant’s surgical wound, and that

the claimant had “smooth, full range of motion

passively.”  According to Dr. Heim, the claimant’s right

arm numbness did “not quite make sense.”  “I am not sure

what would have happened there,” stated Dr. Heim. “I do

not feel a palpable click. There is no crepitus,” he

added.  Dr. Heim treated the claimant with a subacromial

injection, “just to tweak repair,” and he restricted the
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claimant’s right-shoulder lifting to twenty pounds.  

When on April 25, 2012, the claimant reported

that his symptoms “happened again” the previous day as

he was pushing something at work, Dr. Heim ordered an

MRI of the claimant’s right shoulder.  That study, which

was conducted on June 11, 2012, revealed post-operative

changes, “most specifically of the acromion process”; a

new tear of the subscapularis tendon with retraction;

stable tendinopathy changes of the supraspinatus tendon,

and; a possible “tiny” focal perforation of the

infraspinatus tendon with no retraction.  

At the claimant’s follow-up appointment on

August 28, 2012, Dr. Heim noted that the claimant had

responded to a “great deal of physical therapy”; he had

“excellent, smooth range of motion”; he had regained a

“great deal of motion” actively; his strength had

improved, and; he had been released from physical

therapy with satisfactory results.  Noting further that

the claimant’s previous right-shoulder repair was

“intact,” Dr. Heim stated, “He has an injury to the

subscapularis, but it is minimal.”  Dr. Heim restricted

the claimant’s lifting to ten pounds until his follow-up

appointment in six weeks.
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In his clinic report dated October 9, 2012,

Dr. Heim noted that, although the claimant had full

range of motion, he reported that he did not have the

right-shoulder strength he wanted, and he had pain at

night and with activity.  Having exhausted all

conservative treatment, Dr. Heim performed a repair of

the claimant’s right-shoulder supraspinatus tear on

February 4, 2013.  As of March 12, 2013, Dr. Heim

reported that the claimant was “doing beautifully” with

his shoulder and “great in therapy.”  Dr. Heim added

that the claimant had full passive range of motion and a

“well-healed” surgical scar.  Dr. Heim restricted the

claimant’s activities to no lifting, pushing, pulling,

or torquing and no “doing anything above shoulder height

that amounts to anything.” 

On April 9, 2013, Dr. Heim reported that the

claimant had gone on a “skeet shoot” the previous

Saturday, and that he “went for 20 rounds using a 12-

gauge, shooting right-handed and using the right

shoulder.”  The claimant informed Dr. Heim that he

experienced “no pain whatsoever” from this activity. 

Noting that the claimant had full range of motion and no

pain, Dr. Heim concluded his report as follows: “He is
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very pleased with his result.  He is back to work.  As a

matter of fact, we are going to give him a note today

stating he has no restrictions.  I am going to see him

back on an as needed basis.”

On November 17, 2014, Registered Nurse, Sarah

Smith, with the Rheem Occupational Medical Clinic noted

that the claimant presented to her stating that his

right shoulder “hurt him all weekend.”  Later that day

Dr. Greg Loyd noted that the claimant reported he hurt

his right shoulder the previous Friday while “using a

strap to slide a 3/4 inch metal plate across the floor.” 

Concluding that the claimant had suffered a right-

shoulder strain, Dr. Loyd treated his condition

conservatively.  When the claimant’s symptoms failed to

significantly improve with conservative treatment, he

was referred to Dr. Jason Stewart.  

In a clinic report dated December 15, 2014,

Dr. Stewart noted that the claimant had a well-healed

surgical scar consistent with his two prior surgeries of

his right shoulder.  Furthermore, the claimant had “good

muscle tone of the deltoid; forward flexion of 140

degrees; extension of 50 degrees; internal and external

rotation of 90 degrees; abduction of 120 degrees, and;
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adduction of 20 degrees.  Upon examination of the

claimant’s neck, Dr. Stewart noted left bending to

within 9cm of the shoulder; right bending to within 11cm

of the shoulder; 80 degrees of leftward rotation, and;

60 degrees of rightward rotation of the neck.  Based

upon three imaging views of the claimant’s right

shoulder and a review of the claimant’s MRI studies, Dr.

Stewart opined that the claimant’s injury was most

consistent with a sprain/strain of his neck and

trapezius muscle as opposed to a re-injured rotator

cuff.  “In fact,” stated Dr. Stewart, “his cuff

movement, strength, and motion are excellent.  The type

of injury he had recently is not consistent with one

that would cause a shoulder problem.”  The only

treatment recommended by Dr. Stewart was physical

therapy.  Further, Dr. Stewart found that the claimant

was at maximum medical improvement on that date, and he

released the claimant to his “usual and customary work”

duties the following day.

Based upon the claimant’s medical records, he

had completely recovered from his right shoulder injury

as of April 9, 2013.  The claimant had recovered so

well, in fact, that he went skeet shooting the Saturday
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prior to his April 9th appointment with Dr. Heim, and,

using his right hand and shoulder, he reportedly shot 20

rounds of ammunition using a 12-gauge shot-gun with no

resultant pain “whatsoever.”  Furthermore, the claimant

demonstrated full range of motion at that time, he

reported that he was “very pleased” with the result of

his two prior surgical procedures, and he stated that he

had returned to work.  Therefore, Dr. Heim released the

claimant from his care and returned him to unrestricted

duty. 

Over seven months later, the claimant was

treated by Dr. Stewart for a cervical/trapezius

sprain/strain injury, which Dr. Stewart opined was

unrelated to his compensable right shoulder injury. 

Nonetheless, the majority took Dr. Stewart’s range of

motion measurements, which, according to the majority

were inconsequential with regard to whether they were

based on active or passive range of motion testing, and

unilaterally determined that the claimant sustained four

percent (4%) permanent physical impairment as a result

of his right shoulder injury of 2011.

I find that the majority erred in awarding the

claimant four percent (4%) permanent physical impairment
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pursuant to his right shoulder injury, as this award is

contrary to our statutory authority concerning permanent

physical impairment.  More specifically, Ark. Code Ann.

§11-9-704(c)(1) states that any determination of the

existence or extent of physical impairment shall be

supported by objective and measurable physical findings. 

That statutory provision, standing alone, might arguably

provide a basis for awarding the claimant a permanent

physical impairment rating pursuant to Dr. Stewart’s

range of motion measurements.  However, Ark. Code Ann.

§11-9-102(16)(A)(i) plainly states that objective

findings are those findings that cannot come under the

voluntary control of the patient.  Therefore, whether

Dr. Stewart used active or passive range of motion

testing to determine the claimant’s degree of physical

functioning is critical to the outcome of this claim. 

Because Dr. Stewart did not state which method of range

of motion testing he used, it is error for us to assume

that he used passive range of motion testing to

determine the claimant’s impairment, in that our

determination of permanent physical impairment is based

upon conjecture and speculation.  It is well-known that

conjecture and speculation, even if plausible, cannot
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take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).

Moreover, notwithstanding that the claimant

underwent two surgeries as a result of his right

shoulder injury, this fact alone does not control

whether or not the claimant sustained a permanent

physical abnormality as a result of his compensable

injury.  The record reveals that the claimant treated

with Dr. Heim on eighteen separate occasions throughout

the course of his treatment for his right shoulder

injury.  Thus, it is self-evident that Dr. Heim was well

familiar with the claimant’s right shoulder injury.  On

April 9, 2013, Dr. Heim opined that the claimant had

reached maximum medical improvement for his right

shoulder injury, and he released him to return to

unrestricted work duty.  Yet, upon releasing the

claimant, Dr. Heim failed to assign him a permanent

physical impairment rating.  While this might be viewed

as an oversight by Dr. Heim, or even an intentional

failure to assign an impairment rating due to the fact
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that he was not specifically asked to assess the

claimant’s permanent level of functioning, the more

logical conclusion is that Dr. Heim failed to assess the

claimant with any permanent physical impairment because

the claimant did not suffer any permanent physical

impairment as a result of his compensable right shoulder

injury.  As previously discussed, this conclusion is

supported by the objective evidence of record that

clearly shows that the claimant was able to return to

normal activities, to include rigorous leisure

activities, as of April 9, 2013.  It is further

supported by the fact that the claimant has worked

without restrictions since his release by Dr. Heim.

Based upon the above and foregoing, I find

that the claimant failed to prove by a preponderance of

the evidence that he sustained a physical abnormality

that resulted in permanent physical impairment as a

result of his 2011 right shoulder injury.  Therefore, I

respectfully dissent from the majority opinion awarding

the claimant four percent (4%) permanent physical

impairment.

CHRISTOPHER L. PALMER, Commissioner


