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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 19, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on June 13, 2016, and contained in a pre-
hearing order filed June 13, 2016, are
hereby accepted as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable lumbar spine injury on
July 17, 2014.
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3. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to medical treatment for his alleged
lumbar spine injury.

4. Claimant has failed to prove that he is
entitled to temporary total disability
benefits from July 20, 2014 to a date yet to
be determined.

5. Respondent’s defense of an independent
intervening cause is moot.

6 Respondent’s defense of intoxication is moot.

7. Claimant has failed to prove that his attorney
is entitled to an attorney’s fee in this
matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to prove by a preponderance of the

evidence that he sustained a compensable lumbar spine

injury on July 17, 2014; that the claimant failed to

prove by a preponderance of the evidence that he is

entitled to medical treatment for his alleged lumbar

spine injury; that the claimant failed to prove that he

is entitled to temporary total disability benefits from

July 20, 2014 to a date yet to be determined that the

respondent’s defense of an intervening cause is moot;

that the respondent’s defense of intoxication is moot;
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and that the claimant has failed to prove that his

attorney is entitled to an attorney’s fee in this

matter.

Factual and Medical Background

The claimant was employed by the respondent-

employer, a temporary employment company, to deliver a

load of construction steel to a location on behalf of

one of their customers on July 17, 2014.  During the

course of this job, the claimant was injured in an

admittedly job-related accident involving a motor

vehicle collision.  The respondents have conceded that

the claimant sustained compensable cervical and thoracic

spinal injuries in the accident; however, they dispute

the claimant’s contention that he also suffered injury

to his lumbar spine in this accident.

The claimant sought medical care at Summit

Medical Center on July 17, 2014, the same day of the

accident.  Medical reports relating to that visit

indicate the claimant, among other things, was

complaining of back pain and stiffness.  He was

diagnosed with having, “acute low back pain” and was

prescribed Flexeril, a muscle relaxant and anti-spasm

medication, along with Motrin as needed.  
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On July 22, 2014, the claimant was seen by Dr.

Chris Bell at CarePlus.  Dr. Bell assessed the claimant

with a cervical strain, back strain, and difficulty

swallowing.  Dr. Bell also restricted the clamant’s work

duties for a period of one week.  An x-ray of the

claimant’s lumbar spine taken on July 23, 2014 revealed

the following:

Findings: Pedicles and sacroiliac
joints within normal limits.  There
is preservation of height of the
lumbar vertebral bodies.  There is
narrowing of the L5-S1 disc space
suggestive of mild disc disease.  No
spondylolisthesis.  Mild osteophytes
arising from L3 and L4 vertebral
bodies consistent with mild
degenerative changes.

On July 30, 2014, Dr. Bell released the

claimant to full duty.  The claimant’s next visit to Dr.

Bell was on September 8, 2014.  At this time, Dr. Bell

declined the claimant’s request for an MRI and instead

recommended the claimant undergo physical therapy.  

On January 29, 2015, the claimant underwent an

MRI of his lumbar spine at Mercy Hospital.  The

Interpretation of this MRI stated, “There is a small

central protrusion L4-5 level which may contact the

thecal sac”.  The Impression from the MRI indicated:
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IMPRESSION: Mild degenerative disc
disease L4-5 level with small
central protrusion which may cause
some mild central canal narrowing. 
Overall the patient may have a
congenitally narrow canal as above
but no other suspicious findings.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,
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accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

It is undisputed that the claimant had pre-

existing problems with his back.  The claimant testified

that he had a long history of performing heavy work,
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such as hauling rocks, construction, and driving trucks. 

The claimant candidly testified about several injuries

that he sustained over the years, including multiple

broken bones and soft tissue back injuries.  Despite

this pre-existing back condition, the claimant was able

to perform his job duties.

The present case is analogous to Estridge v.

Waste Management, 343 Ark. 27, 33 S.W.3d 167 (2000).  In

Estridge, the claimant sustained injuries to his back in

a work-related accident.  The respondent in that case

contested the claim, arguing that Mr. Estridge had a

pre-existing lumbar condition and he could not establish

that the effects of the accident resulted in a

compensable injury to that part of his body.  The ALJ

found Mr. Estridge established a compensable injury;

however, the Full Commission reversed that decision. 

The Supreme Court reversed the Commission and found that

the claimant had established the basis of a compensable

injury.

Many of the facts relied upon by the Supreme

Court in finding as a matter of law Mr. Estridge met his

burden of proof, are also found in the present claim. 

Both Mr. Estridge and the claimant herein had developed
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some pre-existing lumbar spinal conditions due to prior

injuries and a strenuous past work history. Also, both

the claimant herein and Mr. Estridge were diagnosed with

back strains in post-injury medical care and found to

have muscle spasms that were treated with medication. 

In addition, the key factor in the Estridge case was

that Mr. Estridge had seen a substantial increase in his

symptoms due to the work-related accident.  Even though

the medical evidence in that case suggested the primary

cause of the symptoms were due to the pre-existing

conditions relating to Mr. Estridge’s spine, it was

clear his need for treatment of that condition was due

to his job-related accident.

Additionally, the Courts have held in several

other cases that an increase in symptoms following a

work-related accident is sufficient proof to establish

compensability.  In Parker v. Atlantic Research Corp.,

87 Ark. App. 145, 189 S.W.3d 449, the Court of Appeals

reversed the Commission’s denial of benefits finding

that job-related activity which resulted in an increase

in symptoms of a pre-existing degenerative condition was

sufficient to establish a compensable injury.  The

Parker case involved a non-specific injury where the



Frahm-G405943 10

claimant had to establish the major cause of her

symptoms was the job-related activity.  The Court

specifically held that the increased symptoms alone were

sufficient to meet that high standard.  In the present

claim, the claimant sustained a specific incident injury

which only requires him to establish a causal connection

between the injury and his symptoms.  Clearly, the same

factors that went to establishing a higher standard can

be used to satisfy the standard in the present claim.

A similar case is Leach v. Cooper Tire and

Rubber Co., 2011 Ark. App. 571 (2011).  The Leach Court

found an aggravation of a previously asymptomatic

degenerative condition was a compensable injury itself

and granted the claimant workers’ compensation benefits. 

The court noted that the employer takes the employee as

he finds him and employment circumstances which

aggravate a pre-existing condition is compensable.  The

court held that a supporting MRI scan and a finding of

muscle spasms was sufficient to establish the

compensability of the claim.

An additional case on point is Wright v. St.

Vincent Doctors Hospital, 2012 Ark. App. 153, 390 S.W.3d

779 (2012).  In this case, the issue was whether an
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aggravation of a pre-existing degenerative condition

could support the award of permanent impairment

benefits.  The standard to be met in this case was major

cause.  Again, the Court held that objective evidence of

increased symptoms satisfied that standard.

Applying this same analysis to the case at

bar, it is clear that the claimant sustained a

compensable injury.  Similarly to the claimants in the

above-referenced cases, the claimant in the present

matter had been able to perform his duties immediately

before the accident occurred as evidenced by the fact

that he assisted in the loading of construction steel

onto the back of his truck; an activity that involved

climbing, lifting, and pulling.  The claimant was then

able to drive to deliver the steel.  However, after the

accident, the claimant saw an increase in his symptoms. 

After the accident, Dr. Restituto Ruiz and Dr. Chris

Bell found that the claimant had sustained an injury to

his back, placed him under restrictions and prescribed

him medication for his condition.  Additionally, the

claimant continued to have problems with his back and

was unable to return to work through the date of the

hearing.  The claimant also received specialized
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treatment from Dr. Trent Johnson who noted that he was

suffering radicular symptoms in his lumbar spine.  An

MRI ordered by Dr. Johnson and administered on January

29, 2015 revealed that the claimant not only suffered

from mild degenerative disc disease but also has a

central disk protrusion at L4-5 which contact the thecal

sac.  

Therefore, for the aforementioned reasons, I

find that the claimant met his burden of proof,

establishing that he sustained a compensable injury to

his lumbar spine and award medical, temporary total

disability benefits, and attorney’s fees. 

For the foregoing reasons, I must dissent from

the majority opinion.

                              
 PHILIP A. HOOD, Commissioner


