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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed December 6, 2016.  The administrative law

judge found that the claimant did not prove she was

entitled to permanent partial disability benefits or

permanent total disability benefits.  After reviewing

the entire record de novo, the Full Commission finds

that the claimant did not prove she was permanently
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totally disabled.  We find that the claimant proved she

sustained wage-loss disability in the amount of 15%.  

I.  HISTORY

Valerie Fults, now age 50, testified that she was a

high school graduate.  The claimant testified that her

employment history included packaging work in

warehouses, food processing, and restaurant work.        

The record indicates that the claimant became

employed as a Correctional Officer I with the Arkansas

Department of Correction on November 11, 2013.  The

parties stipulated that “an employee-employer-carrier

relationship” existed on April 12, 2015.  The claimant

testified that she was earning $19.00 per hour at that

time.     

The parties stipulated that the claimant sustained

a compensable injury on April 12, 2015.  The claimant

testified that while performing employment services for

the respondents, a large beverage container fell from a

cart onto the claimant’s right arm.  The claimant

testified, “I had to take my shoulder area on my right

side to lift it back up to put it on the cart.  I felt

something, but I just kept working.”

The respondents provided medical treatment after
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the claimant reported her injury.  The claimant treated

at Jefferson Regional Medical Center on April 13, 2015:

“Patient states she injured her right shoulder and wrist

when she caught a juice container from falling off a

cart at work.”  The diagnosis was “1.  Strain of

shoulder.  2.  Strain of elbow.  3.  Contusion of upper

extremity.  4.  Wrist strain.”  The claimant did not

return to work following the compensable injury.  She

was eventually referred to Dr. Tad Pruitt.  An MRI of

the claimant’s right shoulder on July 13, 2015 showed

findings including a full-thickness tear of the

supraspinatus tendon.  Dr. Pruitt’s assessment on

July 24, 2015 was “1.  Full thickness rotator cuff tear

- Right.  2.  Strain of muscle and/or tendon of wrist -

Right.”  Dr. Pruitt performed surgery on August 17,

2015: “1.  Right shoulder glenohumeral arthroscopy with

debridement of rotator cuff tear.  2.  Right shoulder

subacromial arthroscopy with arthroscopic subacromial

decompression and bursectomy and release of CA ligament. 

3.  Right shoulder mini-open rotator cuff repair

(medium-sized supraspinatus tear).”  The pre- and post-

operative diagnosis was “Right shoulder rotator cuff

tear.”  The claimant received occupational therapy
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following surgery.

On September 21, 2015, Dr. Pruitt completed an

“Essential Job Function Questionnaire” for the Arkansas

Department Of Correction.  The Questionnaire included

several requirements pertaining to the position of

“Correctional Officer I/Corporal.”  These essential job

functions included “4.  Climb, ascend and descend

ladders or stairs using hands, arms, feet and legs. 

5.  Subdue or assist in subduing inmates and placing

them in handcuffs and or restraints....11.  Carry

injured inmate (with assistance) on backboard to

stretcher.”  Dr. Pruitt indicated that the claimant was

physically unable to perform these and other activities,

and he wrote that the claimant’s disability was

“Temporary.”  

Dr. Pruitt signed a Return to Work form on

September 30, 2015 which indicated that the claimant

could return to work on October 1, 2015, “Work

limitations: 1 handed work, no work with right hand x

2.”   

Warden Randy Watson corresponded with the claimant

on December 2, 2015:

Your request for Family Medical Leave was
approved beginning on April 15, 2015 to
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July 8, 2015.  As you know, Family and Medical
leave allows “eligible” employees to take job-
protected, unpaid leave, or to substitute
appropriate earned leave (which you have done)
For up to a total of 12 weeks.  Your approved
leave ended on July 8, 2015.  

You should also know that employees who are
unable to return to work and have exhausted
their 12 weeks of FMLA leave in the designated
“12 month period” no longer have FMLA
protection of leave or job restoration.  In
view of the aforementioned, and by way of this
letter, I am advising you that your employment
with the Arkansas Department of Correction
will be Terminated effective December 2, 2015.

Upon recovery, being able to perform all the
essential job functions of your position, or
the essential job functions of the position
you apply for and no other disqualifying
employment requirements, you will be
considered for rehire. 

The record contains a Termination Notice from the

respondent-employer indicating that the claimant’s

termination was effective on December 6, 2015.  The

Written Reason provided on the Termination Notice was

“Health Reasons-Self-Voluntary Resignation.  A - Due to

Health Reasons Related to Themselves.”   

Dr. Pruitt reported on March 24, 2016:

Ms. Fults is a 49 year old female who returns
today for postop following seven months after
right shoulder arthroscopy with repair of a
medium sized tear and three and a half months
after manipulation of the shoulder.  
She has struggled to regain full strength but
has made progress in recent months with
physical therapy.  
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Today she reports moderate pain when reaching
overhead and picks up objects.  She said her
sleep is still disturbed and she cannot open a
jar.  
She does not feel that she is ready to return
to DOC job where no light duty is
available....

At this point her subjective complaints of
ongoing pain and objective overall weakness
require permanent work restrictions which will
probably preclude her from her previous work
duties....

Work Status: No overhead use of right arm and
no lift, push or pull greater than 10 lbs with
the right arm.

Maximum Medical Improvement: The patient is
now at maximum medical improvement as a result
of [her] work related injuries.  

Dr. Pruitt assigned the claimant a 7% whole-person

impairment rating.  The parties stipulated that the

respondents accepted the 7% rating, and that the

respondents paid temporary total disability benefits

“until the end of the healing period on March 24, 2016.”

The claimant testified regarding the period after

Dr. Pruitt’s release:

Q.  Did your employer contact you and offer
you other employment?

A.  No.  

Q.  Did they offer any accommodation as far as
they would be willing to offer you a job
within these restrictions?

A.  No....
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Q.  If the respondents, if the Arkansas
Department of Correction had offered you a job
within, if they could have accommodated your
work restrictions and had offered you a job
within those restrictions would you have gone
back to work?

A.  Yes, I loved my job.  I like to work.  I
liked my job....I don’t want to be disabled.  

The claimant participated in a Functional Capacity 

Evaluation on June 27, 2016, with the conclusions, “Ms.

Fults completed functional testing on this date with

unreliable results.  Overall, Ms. Fults demonstrated the

ability to perform work in the LIGHT classification of

work as defined by the US Dept. of Labor’s guidelines

over the course of a normal workday with limitations as

noted above.”  

A pre-hearing order was filed on July 8, 2016.  The

claimant contended, among other things, that she

“sustained an injury to her right shoulder, elbow,

wrist, and hand on April 12, 2015....The claimant was

treated by Dr. Tad Pruitt who assigned a 7% impairment

rating to the body as a whole for the claimant’s

shoulder injury....The claimant contends that she is

entitled to wage loss in excess of the impairment rating

or, alternatively, permanent and total disability.  The

claimant reserves all other issues at this time.”  
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The respondents contended, among other things, “The

claimant has been released at Maximum Medical

Improvement with an impairment rating, which is being

paid.  The claimant is not entitled to permanent

disability benefits in excess of her impairment rating

for her shoulder injury....The respondents have offered

to provide vocational rehabilitation assistance to the

claimant.”   

The parties agreed to litigate the following

issues: “Rehabilitation, permanent total disability or

wage-loss disability in excess of the permanent

impairment rating, and attorney’s fees.  All other

issues are reserved.”

Dr. Pruitt corresponded with a case manager on

July 11, 2016:

I have reviewed the functional evaluation
testing done at Functional Testing Centers,
Inc. on June 27, 2016.  Regarding the specific
questions you have regarding this, the answers
are as follows:

1) “What is your interpretation of the
functional capacity testing?”

I have reviewed the FCE performed on June 27,
2016 at Functional Testing Centers and this
showed unreliable effort with ability to
perform light duty.  This means that the
patient may well be capable of greater
activity and higher levels of duty as
demonstrated by FCE.
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2) “Based on the FCE results, can Ms. Fults
resume her pre-injury work activities at this
time?”

As previously noted, I recommended permanent
light duty work restrictions but those were
based on subjective pain and weakness, not
based on FCE results.  These FCE results do
not allow us to objectively define her work
activities.  Presumably on an objective basis
they would be more normal, but as noted, her
limitations are based on subjective not
objective findings.  The FCE is indeed an
objective finding.

3) “If not, please document the objective
findings that would support the light duty
work restrictions outlined in the FCE.”

There are none.

4) “Please clarify how the light duty
restrictions are justified with an invalid
FCE.”

Light duty work restrictions are clearly based
on subjective complaints of ongoing pain and
weakness.  From an objective standpoint no
light duty restrictions are valid.

Heather Taylor, a Vocational Rehabilitation

Consultant, reported on August 10, 2016:  

At the request of Public Employee Claims
Division, I met with Ms. Valerie Fults to
complete a vocational rehabilitation
assessment, preliminary to exploring her
return-to-work options.  We met at the library
in Leland, Mississippi, on 08/09/16....

It appears that Ms. Fults has been released to
return to work by Dr. Pruitt whether it is
with light duty restrictions or no
restrictions.  Based on the labor market
information in her area, there are current job
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openings that she could pursue based in
consideration of her skills, education, and
functional abilities.  Salary information for
the unskilled and semi-skilled jobs in her
area reflect that she would likely earn less
than what she was earning at the time of her
injury.  

At the conclusion of my meeting, I offered Ms.
Fults job search assistance to include
interview preparation, online job application
instruction, resume development (if needed),
and ongoing job market research to identify
job openings that she can begin applying for.
Ms. Fults said that she has not yet thought
about trying to return to work and wanted to
wait and discuss this with Dr. Pruitt at the
next appointment on 09/14/16.  Ms. Fults said
she would make a decision about return to work
after the appointment.  I asked her to contact
me when she is ready to begin the job search
process, as I would be available to assist her
with this process.      

A hearing was held on September 9, 2016.  The

claimant testified that she continued to suffer from

pain, stiffness, and reduced range of motion in her

right shoulder.  The claimant testified that her right

hand was numb to the extent that she was unable to open

a jar.  The claimant testified that she did not think

she was physically able to return to work.  

Heather Taylor, the Vocational Rehabilitation

Counselor assigned to the claimant, testified at the

hearing and described her vocational assessment. 

Heather Taylor testified that the claimant had not
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contacted her following their initial meeting.  Ms.

Taylor agreed on cross-examination that the claimant’s

reading ability was assessed to be at an eleventh grade

level.  Ms. Taylor agreed that the claimant tested at

the seventh grade level in sentence comprehension, and

that the claimant’s spelling and mathematics skills were

at the sixth grade level.  Heather Taylor also agreed on

cross-examination that the potential jobs she had

identified for the claimant all paid less than the

claimant’s $19.00 hourly wage for the respondents.       

An administrative law judge filed an opinion on

December 6, 2016.  The administrative law judge found,

among other things, that the claimant did not prove she

was entitled to permanent total disability benefits or

permanent partial disability benefits.  The claimant

appeals to the Full Commission.

II.  ADJUDICATION

A.  Additional compensation

Ark. Code Ann. §11-9-505(Repl. 2012) provides, in

pertinent part:

(a)(1) Any employer who without reasonable
cause refuses to return an employee who is
injured in the course of employment to work,
where suitable employment is available within
the employee’s physical and mental
limitations, upon order of the Workers’
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Compensation Commission, and in addition to
other benefits, shall be liable to pay to the
employee the difference between benefits
received and the average weekly wages lost
during the period of the refusal, for a period
not exceeding one (1) year....

The administrative law judge in the present matter

cited the above-referenced statute but entered no

findings regarding same.  The claimant states on appeal

that she is “entitled to benefits pursuant to Ark. Code

Ann. §11-9-505(a)(1) for one year.”  Before Ark. Code

Ann. §11-9-505(a)(1)(Repl. 2012) is applicable, an

employee must prove by a preponderance of the evidence

(1) that she sustained a compensable injury; (2) that

suitable employment which is within her physical and

mental limitations is available with the employer; (3)

that the employer has refused to return her to work; and

(4) that the employer’s refusal to return her to work is

without reasonable cause.  Roark v. Pochahontas Nursing

& Rehab., 95 Ark. App. 176, 235 S.W.3d 527 (2006),

citing Torrey v. City of Fort Smith, 55 Ark. App. 226,

934 S.W.2d 237 (1996). 

In the present matter, the claimant has proven (1)

that she sustained a compensable injury and (3) that the

employer has refused to return her to work.  The

claimant sustained an admittedly compensable injury on
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April 12, 2015.  The record indicates that the claimant

thereafter was unable to fully perform her employment

duties as a Correctional Officer I.  After performing

surgery on the claimant’s right shoulder, Dr. Pruitt

advised the respondents in September 2015 that the

claimant was unable to perform employment duties such as

climbing ladders and stairs, subduing inmates, and

carrying a stretcher.  Nevertheless, the evidence

demonstrates that the respondents did not make light

work duty available and in fact terminated the

claimant’s employment on December 2, 2015, while the

claimant remained within the healing period for her

compensable injury.  The claimant therefore proved that

she employer refused to return her to work.

However, the claimant did not prove the second

requirement for applying Ark. Code Ann. §11-9-

505(a)(1)(Repl. 2012).  The claimant did not prove (2)

that suitable employment which was within the claimant’s

physical limitations was available with the employer. 

There is no evidence of record demonstrating that light

work for a Correctional Officer I was available with the

respondents.  The record does not show that the

limitations prescribed by Dr. Pruitt in September 2015
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was available with the respondent-employer.  At the time

the claimant’s employment was terminated on December 2,

2015, Warden Randy Watson informed the claimant, “Upon

recovery, being able to perform all the essential job

functions of your position, or the essential job

functions of the position you apply for and no other

disqualifying employment requirements, you will be

considered for rehire.”  Dr. Pruitt plainly stated in

March 2016 that light work duty with the respondents was

not available.  Dr. Pruitt specifically assigned “No

overhead use of right arm and no lift, push or pull

greater than 10 lbs with the right arm.”  

The record does not indicate that the claimant

could perform her work duties as a Correctional Officer

I in light of the permanent work restrictions assigned

by Dr. Pruitt on March 24, 2016.  The claimant did not

prove that suitable employment which was within her

physical limitations was available with the employer. 

Therefore, the claimant did not prove that she was

entitled to additional compensation in accordance with

Ark. Code Ann. §11-9-505(a)(1)(Repl. 2012).

B.  Rehabilitation

The respondents argue on appeal that the claimant
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“refused to participate in vocational rehabilitation.”  

Ark. Code Ann. §11-9-505(b)(Repl. 2012) provides,

in pertinent part:

(3) The employee shall not be required to
enter any program of vocational rehabilitation
against his or her consent; however, no
employee who waives rehabilitation or refuses
to participate in or cooperate for reasonable
cause with either an offered program of
vocational rehabilitation or job placement
assistance shall be entitled to permanent
partial disability benefits in excess of the
percentage of permanent physical impairment
established by objective physical findings.   

The respondents rely on Ark. Code Ann. §11-9-

505(b)(3)(Repl. 2012) to contend that the claimant

“refused to participate in a program of vocational

rehabilitation” and is therefore ineligible to receive

wage-loss disability.  The respondents cite Gaither

Appliance v. Stewart, 103 Ark. App. 276, 288 S.W.3d 690

(2008), where the Arkansas Court of Appeals reversed the

Commission’s award of wage-loss benefits and held that a

claimant was unwilling to participate in a plan for

vocational rehabilitation.  Gaither Appliance is readily

distinguishable from the present matter, however,

because the claimant in Gaither Appliance refused to

even meet with the vocational rehabilitation counselor

until after a hearing before an administrative law
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judge.  In the present matter, the claimant did not

refuse to meet with the vocational rehabilitation

consultant.  To the contrary, the claimant fully

participated in a scheduled meeting with Heather Taylor,

although the claimant did not follow up on any potential

jobs identified by Ms. Taylor.  Heather Taylor agreed on

cross-examination that the claimant had cooperated with

vocational rehabilitation, but that the claimant wanted

to meet with her treating physician, Dr. Pruitt, before

attempting to undertake employment within the claimant’s

permanent restrictions.  Ms. Pruitt also agreed that she

was unsure whether or not any potential employer would

accommodate the claimant’s restrictions.  

The Full Commission finds, in accordance with Ark.

Code Ann. §11-9-505(b)(3)(Repl. 2012), that the

respondents did not prove the claimant waived

rehabilitation or refused to participate in an offered

program of vocational rehabilitation.    

C.  Disability

Finally, the wage-loss factor is the extent to

which a compensable injury has affected the claimant’s

ability to earn a livelihood.  Emerson Elec. v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001).  Ark. Code Ann.
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§11-9-522(b)(Repl. 2012) provides, in pertinent part:

(b)(1) In considering claims for permanent
partial disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experience, and other
matters reasonably expected to affect his or
her future earning capacity.

“Permanent total disability” means inability,

because of compensable injury or occupational disease,

to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(1)(Repl. 2012). 

The burden of proof shall be on the employee to prove

inability to earn any meaningful wage in the same or

other employment.  Ark. Code Ann. §11-9-519(e)(2)(Repl.

2012).     

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove she is

entitled to permanent partial disability or permanent

total disability benefits based on the invalid FCE and

lack of motivation to return to the workforce.”  The

Full Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent

of that done by the administrative law judge.  Crawford
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v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  

The Full Commission finds in the present matter

that the claimant did not prove she was permanently

totally disabled in accordance with Ark. Code Ann. §11-

9-519(e)(Repl. 2012).  The claimant is only age 50 and

is a high school graduate.  The claimant’s testimony

indicated that she is a reasonably intelligent and

capable individual.  The claimant’s work history

includes mostly unskilled manual labor such as warehouse

packaging and food processing.  The claimant did also

work as a cashier and laborer in a fast food restaurant.

As we have discussed, the claimant became employed

as a Correctional Officer I for the respondents in

November 2013.  The claimant testified that she was

earning $19.00 per hour at the time of her admittedly

compensable injury on April 12, 2015.  The claimant

sustained an injury when a beverage container fell onto

her right shoulder.  The claimant eventually underwent

surgery by Dr. Pruitt in August 2015.
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Dr. Pruitt informed the respondent-employer in

September 2015 that the claimant was unable to perform

key functions of her job as a Correctional Officer I,

which functions included the ability to climb ladders

and stairs, potentially subdue inmates, and carry a

stretcher.  The respondents did not provide such

restricted work duty and in fact terminated the

claimant’s employment effective December 2, 2015, while

the claimant remained within the healing period for her

compensable injury.  Dr. Pruitt accurately stated on

March 24, 2016 that light duty with the employer was not

available.  Dr. Pruitt assigned permanent work

restrictions of “No overhead use of right arm and no

lift, push or pull greater than 10 lbs with the right

arm.”  The record does not show that the claimant would

be physically able to perform her work as a Correctional

Officer I with such restrictions in place.

Dr. Pruitt assigned the claimant a 7% whole-person

impairment rating on March 24, 2016.  The respondents

accepted the 7% rating.  The claimant testified that the

respondents did not offer her employment within her

permanent restrictions following Dr. Pruitt’s release. 

The claimant participated in a Functional Capacity
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Evaluation on June 27, 2016.  Although it was determined

that the results were “unreliable,” it was also shown

that the claimant was able to perform work only in the

“Light” classification.  Dr. Pruitt informed a case

manager in July 2016, “From an objective standpoint no

light duty restrictions are valid.”  The respondents

state on appeal, “The claimant’s subjective complaints

do not match the objective findings the doctor observed,

which he noted in his reports.”  The Full Commission

notes that objective and measurable physical findings,

which are necessary to support a determination of

physical or anatomical impairment, are not necessary to

support a determination of wage-loss disability. 

Arkansas Methodist Hosp. v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).  

The evidence before the Commission does not

demonstrate that the claimant is permanently totally

disabled.  The claimant has not sought to return to any

gainful employment within her physical restrictions

following the compensable injury.  The Full Commission

has determined that the claimant cooperated with Heather

Taylor and did not waive vocational rehabilitation. 

However, the claimant did not pursue a single job lead
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identified by Ms. Taylor in an effort to provide

appropriate gainful employment.  The claimant’s clear

lack of motivation to return to work impedes an

assessment of her loss of earning capacity.  Emerson

Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

The claimant is age 50 with only a high school

education and history of primarily unskilled manual

labor.  The respondents terminated the claimant’s

employment while she remained within a healing period

for her compensable injury.  The claimant has been

assigned a 7% permanent anatomical impairment with

accompanying work restrictions.  In considering these

factors along with the claimant’s demonstrated lack of

motivation to return to gainful employment within her

permanent physical restrictions, the Full Commission

finds that the claimant proved she sustained wage-loss

disability in the amount of 15%.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

did not prove she was entitled to additional

compensation in accordance with Ark. Code Ann. §11-9-

505(b)(1)(Repl. 2012).  The respondents did not prove

that the claimant waived vocational rehabilitation in
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accordance with Ark. Code Ann. §11-9-505(b)(3)(Repl.

2012).  The claimant did not prove by a preponderance of

the evidence that she was permanently totally disabled,

but the claimant did prove that she sustained wage-loss

disability in the amount of 15%.  The claimant proved

that the compensable injury was the major cause of her

15% wage-loss disability in accordance with Ark. Code

Ann. §11-9-102(14)(Repl. 2012).  The claimant’s attorney

is entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For

prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).

IT IS SO ORDERED. 

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

While I concur with the finding that the
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claimant has failed to prove that she is permanently and

totally disabled, I respectfully dissent from the

majority opinion finding that the claimant proved

entitlement to fifteen percent (15%) wage-loss above her

anatomical impairment rating. 

The claimant’s functional capacity evaluation

findings combined with her treating surgeon, Dr.

Pruitt’s, opinion that the claimant is able to return to

at least light duty is sufficient to show that she is

capable of performing some type of employment within her

restrictions.  Furthermore, even if the claimant could

not return to her former position with the respondent-

employer - a position which I note she has failed to

pursue - the results of Ms. Taylor’s rehabilitation

evaluation support a finding that the claimant’s past

employment and experience has equipped her with the

skills necessary to return to some other type of

employment within her restrictions.  In fact, Taylor

presented the claimant with a list of over a dozen job

opportunities in or near her home.  The claimant,

however, failed to follow-up on any of these leads. 

Therefore, the claimant failed to prove that she is

permanently and totally disabled as a result of her



FULTS - G502713 24

compensable injury. 

Furthermore, while I acknowledge a case cited

by my fellow commissioner that would appear, on its

face, to support a determination of wage-loss benefits

for the claimant, see, Taggart v. Mid America Packaging,

2009 Ark. App. 335, 308 S.W.3d 643 (2009), I note that

there are major distinguishing factors between Taggart

and the present claim.

In the Taggart claim, the claimant was a

fifty-seven (57) year old woman who had worked for her

employer two-and-a-half decades at the time of her

December 2003 injury.  By that time, Taggart had worked

her way up to a senior boiler position earning

approximately $67,000 per year.  Taggart continued to

work following her compensable injury until May of 2004. 

However, Taggart was unable to obtain a release allowing

her to return to unrestricted duty.  Having no permanent

position within her restrictions, Taggart’s employer

terminated her employment after she had taken a year of

medical leave.  Taggart subsequently received a

permanent physical impairment rating, which was accepted

and paid.    

After her termination, Taggert began pursuing
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an associates’s degree and working twenty (20) hours per

week teaching elementary children to read.  Taggart

earned $5.15 per hour at her part-time job.  Taggart’s

stated goal was to earn a bachelor’s degree at the

University of Arkansas at Pine Bluff and ultimately a

master’s degree in social work.  Based on research she

had done, Taggart expected to earn between $28,000 and

$35,000 per year as a social worker.  In addition, her

employer’s insurance carrier provided Taggart with a

list of potential jobs within her restrictions that paid

between $32,900 and $34,600 per year.  Because this was

well beneath what Taggart had made as a boiler operator,

she appealed the Commission’s decision to award her

twenty percent (20%) wage-loss.  

The court found that the Full Commission

(which had affirmed and adopted the administrative law

judge opinion) had failed to properly consider the

amount of Taggart’s pre-injury earnings when determining

Taggart’s wage-loss.  Thus, the court remanded the claim

for a proper determination of wage-loss.  In so doing,

the court stated: “While we acknowledge that there is no

formula for determining wage loss, this record simply

does not support a finding that appellant’s wage-loss
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disability was no more than twenty percent.” Taggart,

id.

In the present claim, the most that the

claimant could have initially earned had she pursued any

of Taylor’s potential employment opportunities was $12

per hour.  This was significantly less that the $19 per

hour the claimant earned at the time of her compensable

injury.  However, the claimant’s treating surgeon, Dr.

Pruitt, ultimately admitted that the claimant’s prior

permanent light duty restrictions, which were assigned

at the time of her release from his care, were “clearly

based upon subjective complaints of ongoing pain and

weakness.”  Moreover, due to her unreliable effort, the

claimant’s functional capacity evaluation did not allow

an objective determination of the claimant’s actual

work-related capabilities, thus invalidating the

claimant’s light-duty work restrictions altogether.

Furthermore, whereas Martha Taggart worked

part-time while pursuing a degree following her

termination by her employer, the claimant has neither

pursued another job nor has she attempted to improve her

circumstances through rehabilitation or by any other

means.  Rather, the claimant, who is significantly
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younger than Taggart was at the time of her injury, sits

at home most days watching television with no plans of

pursuing employment or taking additional steps to make

herself more employable.  Notwithstanding that the

claimant contends that she experiences pain, weakness,

and loss of range of motion in her right shoulder, she

has offered no objective evidence to support this

contention.  

Moreover, the claimant stated that her pain

medication (Hydrocodone) acts as a barrier to her

returning to work because it makes her drowsy.  The

claimant admitted, however, that she seldom takes her

prescription pain medication, she is currently out of

this medication, and she had not taken it since the

month preceding the hearing.  It is axiomatic,

therefore, that the claimant’s prescription pain

medication would have a negligible effect upon her

returning to work.  Furthermore, the fact that the

claimant does not take this medication on a regular

basis contradicts the claimant’s subjective complaints

of unrelenting, debilitating pain.

The fact that the claimant made an unreliable

effort during her functional capacity evaluation,
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combined with her apparent lack of interest in pursuing

employment with her employer and negative attitude in

looking for work are impediments to our full assessment

of the claimant’s alleged wage loss.  Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005);

Emerson Electric, supra.  In addition, the claimant’s

failure to fully participate in rehabilitation impedes

our full assessment of her loss of earning capacity. 

Nicholas v. Hempstead Co. Mem. Hospital, 9 Ark. App.

261, 658 S.W.2d 408 (1983).

In conclusion, 1) the claimant’s unreliable

functional capacity evaluation; 2) Dr. Pruitt’s

acknowledgment that the claimant’s unreliable effort

invalidated the light-duty restrictions he had

previously placed on the claimant; 3) the lack of

objective findings to support the claimant’s subjective

complaints of continuing right shoulder pain and

weakness, and; 4) the claimant’s lack of interest in

pursuing employment as demonstrated by her failure to

participate in rehabilitation services offered by the

respondent prevent us from making an accurate

determination, or even an educated guess, of wage-loss

in this claim.  Therefore, the opinion of the
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administrative law judge to deny wage-loss should be

affirmed, along with all other determinations as set

forth by the administrative law judge in this claim.

CHRISTOPHER L. PALMER, Commissioner


