
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G504754 

CHARLES FULLER, EMPLOYEE                         C L A I M A NT

POPE COUNTY JUDGE, EMPLOYER                    R E S P O N D ENT

AAC RISK MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA                       RESPONDENT

     
OPINION FILED FEBRUARY 22, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed June 21, 2016.  The administrative law

judge found that the claimant failed to prove he was

entitled to additional benefits.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s opinion.  

I.  HISTORY

Charles Douglas Fuller, now age 54, testified that

he became employed with the respondents in 1985 as an

Emergency Medical Technician.  The claimant testified
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that he moved out of state in 2004 but returned to the

respondents’ employ in 2007.  The claimant agreed on

cross-examination that he suffered from chronic back

pain and “bulging discs at L4 and L5" as the result of a

previous nonwork-related injury.        

The parties stipulated that “the employer-employee

relationship existed on June 22, 2015, the date of

injury.”  The claimant testified that he felt a “pop”

and burning in his back while helping to move a heavy

patient from a gurney to a cot.  The claimant testified

that he reported the accident to his supervisor, and “I

was told I needed to go by the courthouse to fill out

the paperwork on a workers’ comp injury, which I did.” 

The record includes a Form AR-N, Employee’s Notice Of

Injury, dated June 22, 2015 and bearing the claimant’s

signature.  It was indicated on the Form AR-N that the

claimant injured his lower back on June 22, 2015 while

performing employment services.  The claimant agreed on

cross-examination that the Form AR-N bore his signature. 

As far as receiving the Form AR-N, the claimant

testified, “I can’t say 100 percent positive I received

this from my employer, no, I cannot....I don’t never

remember getting a copy of this.”
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Doug Duerr testified that he was Director of

Emergency Services for Pope County.  The respondents’

attorney examined Mr. Duerr:

Q.  Were you the one that gave him that 
Form N?

A.  I can’t recall if I was the one that gave
it to him, but I do know that either myself
passed it to him or passed it to his
supervisor who passed it to him....

Q.  Is that the regular procedure at the
County?

A.  It is....

Q.  So to get this claim started you give the
employee a Form N, is that right?

A.  Correct....

Q.  Do you have any reason to believe that’s
not what happened in this case?

A.  No, sir.   

The claimant testified that the respondents

arranged for him to treat at Monfee Medical Clinic

following the compensable injury.  The claimant’s

exhibits include a Physician Record from Monfee Medical

Clinic, dated June 22, 2015: “53 y/o m presents with

acute low back pain while lifting patient.”  An APN

assessed “Low back strain R sided.”  The claimant was

treated with a prescription for medication.     
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The claimant treated on his own at Clarksville

Medical Group on or about June 25, 2015: “Recent low

back injury at work or as a paramedic.  His right low

back in the erector spinae muscle group.”  The record

indicates that Dr. John C. Dunham’s assessment at

Clarksville Medical Group on June 25, 2015 included

“Chronic low back pain” and “Acute low back pain.”  

The claimant followed up at Monfee Medical Clinic

on June 26, 2015, at which time he was assessed with

“Low back strain....May return to work if pain free 6-

30-15.”  A “Work Ability & Plan Of Care” document from

Monfee Medical Clinic dated June 26, 2015 indicated,

“Light Duty Release With Temporary Restrictions.”  The

claimant was assigned a 50-pound lifting restriction.    

The claimant again followed up at Monfee Medical

Clinic on June 29, 2015.  The claimant was given a “Full

Duty Release” at that time and it was noted, “May return

to work without restrictions on July 3rd.”  A box was

checked “No” following the question, “Is continuing

medical treatment needed?”  The claimant testified that

he was not “pain free” by July 3, 2015, but that he

returned to work.  The claimant testified that he

continued to work for the respondents until
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approximately “the end of August” and then applied for

“early retirement.”  The claimant testified that he

retired because he was physically unable to continue his

employment with the respondents.  The claimant testified

on cross-examination that he did not work for the

respondent-employer after August 28, 2015.  

It was noted at Clarksville Medical Group on

November 19, 2015, “Hurt his back in July lifting pt

during ambulance service.  Has W/C and lawyer involved

due to taking early retirement.”  Dr. Dunham’s

assessment included “Chronic low back pain” and

“Sciatica.”  The claimant testified that Dr. Dunham

referred him for additional diagnostic testing and

medical treatment.  An MR of the claimant’s lumbar spine

was taken at Johnson Regional Medical Center on

November 30, 2015 and was compared to a Reference Study

dated November 7, 2011.  The impression on November 30,

2015 was “1.  Bulging discs at L3-4 and L4-5, slightly

worsened at L4-5 as compared to reference study.”  

The record indicates that the claimant treated at

Central Arkansas Surgical Center on January 13, 2016, at

which time Dr. Carlos Roman performed a lumbar epidural

steroid injection.  
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A pre-hearing order was filed on January 28, 2016. 

The claimant contended that he “sustained compensable

injuries to his back on September 27, 2012 and on

June 22, 2015.  The Claimant contends that he is

entitled to additional medical treatment, TTD, PPD and

attorney’s fees.  Claimant reserves all other issues at

this time.” 

The respondents contended, “The claimant had a no

lost time claim on 9-27-12.  The last bill was paid in

Oct. 2012.  The statute of limitations bars any further

benefits.  The 6-22-15 claim was accepted and three days

of TTD were paid.  The claimant returned to work on 7-3-

15.  There are no objective medical findings and the

claim is now controverted for additional benefits.”  

The parties agreed to litigate the following

issues: “Temporary total disability from the date of

August 30, 2015, along with additional medical and

attorney fees.  All other issues are reserved.”

The record indicates that the claimant received a

lumbar epidural steroid injection at Central Arkansas

Surgical Center on April 13, 2016.       

A hearing was held on April 27, 2016.  The claimant

testified that he continued to suffer with back pain. 
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The claimant contended that he was entitled to temporary

total disability benefits from August 30, 2015 until

November 1, 2015, and that he was entitled to temporary

partial disability benefits beginning November 1, 2015

and following.  The claimant testified on cross-

examination that he was working part time for another

employer.  

An administrative law judge filed an opinion on

June 21, 2016.  The administrative law judge found, “4. 

That claimant’s average weekly wage was $726.04 and this

yields a TTD rate of $484.00 and a PPD rate of $363.00 a

week.”  Neither party appeals the administrative law

judge’s finding with regard to average weekly wage.  The

administrative law judge found, “Claimant is entitled to

four days of TTD for the four days of missed work from

the eighth day of his injury thru (sic) the 11th day of

missed work when he returned on July 3rd, 2015, plus any

applicable attorney fees pursuant to Ark. Code Ann. §11-

9-715.  Respondents are entitled to a credit of any

amount that they have in fact paid for that period.” 

The respondents do not appeal the administrative law

judge’s award of “four days of TTD.”

The administrative law judge found that Monfee
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Medical Clinic was “the authorized medical provider and

the Respondent is only responsible for bills incurred

and related thereto.”  The administrative law judge

found that the claimant was not entitled to additional

medical “at this time,” and that the claimant did not

prove he was entitled to temporary disability benefits

after July 3, 2015.  The claimant appeals those findings

to the Full Commission.  

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting
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Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

The employer has the right to select the initial

treating physician.  Ark. Code Ann. §11-9-

514(a)(3)(A)(i)(Repl. 2012).  However, an employee may

request a one-time change of physician.  Ark. Code Ann.

§11-9-514(a)(2)(A)(Repl. 2012).  When a claimant seeks a

change of physician, he must petition the Commission for

approval.  Stephenson v. Tyson Foods, Inc., 70 Ark. App.

265, 270, 19 S.W.3d 36, 39 (2000).  Treatment or

services furnished or prescribed by any physician other

than the ones selected according to the change-of-

physician rules, except emergency treatment, shall be at

the claimant’s expense.  Ark. Code Ann. §11-9-

514(b)(Repl. 2012).  Ark. Code Ann. §11-9-514(Repl.

2012) provides:

(c)(1) After being notified of an injury, the
employer or insurance carrier shall deliver to
the employee, in person or by certified mail, 
return receipt requested, a copy of a notice,
approved or prescribed by the commission,
which explains the employee’s rights and
responsibilities concerning change of
physician.  
(2) If, after notice of injury, the employee
is not furnished a copy of the notice, the
change of physician rules do not apply.
(3) Any unauthorized medical expense incurred
after the employee has received a copy of the
notice shall not be the responsibility of the
employer.
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An administrative law judge found in the present

matter, “6.  The claimant has failed to satisfy the

burden of proof to establish that he is entitled to

additional medical at this time.”  The administrative

law judge also found, “5.  The claimant did receive an

AR-N form and that the Monfee Medical Clinic is the

authorized medical provider and the Respondent is only

responsible for bills incurred and related thereto.”  

The Full Commission affirms these findings.  The

parties have stipulated that the claimant sustained a

compensable injury on June 22, 2015.  The claimant

testified that he injured his back on that day while

helping to move a heavy patient from a gurney to a cot. 

The respondents submitted into the record a Form AR-N,

Employee’s Notice Of Injury, dated June 22, 2015 and

bearing the claimant’s signature.  The claimant

testified at hearing that he indeed signed the Form AR-N

submitted into the record before the Commission.  The

claimant testified, however, that he was unsure whether

he had actually received a copy of the Form AR-N.  The

Full Commission notes the testimony of a supervisory

employee, Doug Duerr, that it was the respondent-

employer’s regular and customary procedure to provide an
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injured employee a copy of the Form AR-N.  The

respondents’ witness also agreed that he reasonably 

believed the claimant had received the signed Form AR-N.

In workers’ compensation cases, the Commission

functions as the trier of fact.  Blevins v. Safeway

Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988).  The

determination of the credibility and weight to be given

a witness’s testimony is within the sole province of the

Commission.  Murphy v. Forsgren, Inc., 99 Ark. App. 223,

258 S.W.3d 794 (2007).  The Full Commission finds in the

present matter that Doug Duerr was a credible witness. 

Mr. Duerr testified that it was his reasonable belief

that the claimant had indeed received the Form AR-N

admittedly signed by the claimant after the claimant’s

compensable injury.  We therefore find that the claimant

was provided a copy of the notice of change of physician

procedures, pursuant to the Court of Appeals’ mandate in

Delargy v. Golden Years Manor, 2014 Ark. App. 499, 442

S.W.3d 889.  

The Full Commission finds that the treatment the

claimant received at Clarksville Medical Group, Central

Arkansas Surgical Center, and Johnson Regional Medical

Center was furnished and prescribed outside of the
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change of physician rules.  As such, said treatment

shall be at the claimant’s expense.  We also note that

the claimant was diagnosed with a low back strain by the

authorized medical provider, Monfee Medical Clinic.  The

claimant was treated conservatively and it was indicated

at Monfee Medical Clinic on June 29, 2015 that

continuing medical treatment was no longer needed.  The

Full Commission therefore finds that the claimant did

not prove he was entitled to additional medical

treatment in connection with his low back strain after

June 29, 2015.    

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

Temporary partial disability is that period within the

healing period in which the employee suffers only a

decrease in his capacity to earn the wages he was

receiving at the time of the injury.  Id.  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2012).  The healing period continues until
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the employee is as far restored as the permanent

character of his injury will permit, and if the

underlying condition causing the disability has become

stable and nothing in the way of treatment will improve

that condition, the healing period has ended.  Harvest

Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996). 

The determination of when the healing period ends is a

question of fact for the Commission.  Carroll Gen. Hosp.

v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).

An administrative law judge found in the present

matter, “3.  The claimant has failed to establish

objective medical findings to prove by a preponderance

of the evidence that he is entitled to temporary total

disability or temporary partial disability after

returning to work on July 3rd, 2015.”  The Full

Commission reiterates the parties’ stipulation that the

claimant sustained a compensable injury on June 22,

2015.  The claimant is therefore not required to

establish “objective medical findings” in order to prove

that he is entitled to additional benefits.  See Chamber

Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).  Nevertheless, the Full Commission

has the duty to decide the case de novo and we are not
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bound by the characterization of evidence adopted by the

administrative law judge.  Tyson Foods, Inc. v. Watkins,

37 Ark. App. 230, 792 S.W.2d 348 (1990).

The claimant in the present matter sustained a

compensable injury on June 22, 2015.  The claimant’s

authorized medical provider diagnosed “Low back strain R

sided” on June 22, 2015.  The claimant received

conservative medical treatment.  The claimant’s medical

provider stated on June 29, 2015 that the claimant could

return to full duty on July 3, 2015.  The claimant’s

medical provider opined on June 29, 2015 that additional

medical treatment was not required for the low back

strain.  The claimant testified that he in fact returned

to work as of July 3, 2015.  The evidence demonstrates

that the claimant reached the end of his healing period

for the compensable low back strain no later than

July 3, 2015.  

Temporary disability cannot be awarded after the

healing period has ended.  Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661 (1987).  Persistent pain

does not extend a claimant’s healing period, provided

that the underlying condition has stabilized.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582
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(1982).  The Full Commission finds that the claimant’s

condition stabilized no later than July 3, 2015. 

Although the claimant chose to retire on or about

August 30, 2015, the evidence does not demonstrate that

the claimant remained within a healing period after

July 3, 2015.  Nor was the claimant totally or partially

incapacitated from earning wages after July 3, 2015. 

The record also does not show that the claimant re-

entered a healing period for his compensable injury at

any time after July 3, 2015.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant did not prove he was entitled to additional

benefits.  The evidence demonstrates that, following the

June 22, 2015 compensable injury, the claimant received

and signed a copy of the notice of procedure involved in

changing physicians.  Therefore treatment received by

any provider except Monfee Medical Clinic shall be at

the claimant’s expense.  The Commission notes from the

record that the claimant has not filed a request for his

one-time change of physician.  The claimant did not

prove that additional medical treatment was reasonably

necessary in accordance with Ark. Code Ann. §11-9-
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508(a)(Repl. 2012).  The claimant did not prove that he

remained within a healing period or was totally or

partially incapacitated from earning wages at any time

after July 3, 2015.  Nor did the claimant show that he

re-entered a healing period for his compensable injury

at any time after July 3, 2015.  The claimant therefore

did not prove that he was entitled to temporary total

disability benefits or temporary partial disability

benefits after July 3, 2015.  This claim is respectfully

denied and dismissed.

IT IS SO ORDERED.      

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant did not prove he was entitled to additional

benefits; that the claimant did not prove that
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additional medical treatment was reasonably necessary in

accordance with A.C.A. §11-9-508(a)(Repl. 2012); and

that the claimant did not prove that he was entitled to

temporary total disability benefits or temporary partial

disability benefits after July 3, 2015. 

Factual and Medical Background

The claimant was employed by Pope County EMS

for 26 years as an emergency medical technician

advanced. His job duties included maintaining and

checking the ambulance, keeping the ambulance loaded

with supplies, cleaning the ambulance, cleaning the

station and going on calls which required heavy lifting

of patients.

On June 22, 2015 the claimant sustained an

injury to his back while lifting a heavy patient.  The

claimant was on a call transporting a patient from St.

Mary’s to River Valley Medical Center.  While attempting

to move the patient from the bed to the cot, the

claimant felt a pop in his back.  When the claimant

arrived back at the station he reported the incident to

his supervisor.  

The claimant went to the courthouse to

complete the appropriate paperwork as instructed.  The
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claimant signed the Form N; but stated that he did not

receive a copy of that form.  Despite his admission that

he signed Form N, the form presented as an exhibit

contained incorrect information, i.e., that the claimant

was injured at Hospice House and that the injury was

reported to Richard Haley.  The claimant testified that

he was injured at St. Mary’s and that he reported the

incident to Josh Harris.  A review of Form N shows that,

based on the varying handwriting styles, more than one

individual completed the form.

After completing the paperwork at the

courthouse, the claimant went to the Monfee Clinic. The

claimant complained of experiencing spasms and numbness

down his right leg.  The claimant was seen by an APN at

that time; however, neither X-rays nor an MRI were

ordered.  The claimant returned to Monfee Clinic on

June 26, 2015 when he was again seen by an APN who

failed to order any diagnostic testing.  The claimant

was given Toradol shots each time.  Dr. Monfee released

the claimant to return to light duty with a 50 pound

lifting restriction and to return to regular duties on

June 30, 2015 if he was pain free.  A work release dated

June 29, 2015 released the claimant to return to full
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duty without restrictions on July 3, 2015.

The claimant returned to work on July 3, 2015

and worked until August 29, 2015.  The claimant

testified that despite still experiencing pain, he

needed to return to work for financial reasons. The

claimant testified that ultimately he chose to take

early retirement because he could no longer perform his

job duties.  Regarding his continuing pain once he

returned to work, the claimant testified as follows:

Q And then at some point you
decided you were going to put
in for your early retirement,
correct?

A Yes, sir. The time that I was
working at Station Three, I
knew when I got released to go
back to work I knew that I
wasn’t getting any better, and
when I went down to Atkins I
was hoping that things would be
a little easier and that things
would get better.  But I knew
that the following month that I
would end up being at Station
One and –

Q Let me stop you real quick.  So
you work in August at Station
Two with the lighter call
volume?

A Yes, sir.

Q They’re telling you you’re
going to move to Station One,
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which is that the busiest
station?  I assume that it
probably is.

A Well, One or Three, but it
wasn’t that they –- I mean,
that was just my next station
in rotation.

Q So you were going to go to
Station One. Did that play any
effect in why you were –-

A Absolutely, absolutely.  I
knew, and I told Mr. Duerr this
time before that if I
physically was unable to do my
job that it was time for me to
leave.  And I knew from the
accident that I’d had and I
wasn’t getting any better that
–-

...

Q When you said the accident you
had when you hurt your back,
but just to make sure that the
record is clear, we’re talking
about June 22nd of 2015?

A Yes, sir, lifting the patient
that we took over to River
Valley Medical Center.

Q Thank you. Go ahead.

A Yeah, it was that patient.  I
had to have my paperwork in to
get my early retirement by the
1st of August to be able to
draw a check by the 1st of
September, so therefore I had
to have all my paperwork in. 
And I knew, since I was still
working at Station Three, that
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I was still having pain and
that I knew what station I was
going to be at next, so I went
ahead and filed for my early
retirement, because I knew when
I moved to Station One, Station
One’s requirements, one, the
outer stations you have one
ambulance to take care of.

Q When you say the “outer
stations,” which stations are
those?

A I’m talking about Station Two,
Station Four and Station Three.

Q So in those stations you only
have one ambulance to take care
of?

A Yes, sir. Yes, sir.

Q Okay.

A And when you go to Station One
there’s eight ambulances.  I
believe eight, seven, eight.
...

...

Q And as I understand it from
what you’ve told us and the
records that I’ve seen, you’ve
indicated that you just
physically didn’t feel like you
could do the work anymore?

A That’s correct. That’s correct.

Q At that time when you put in
for your early retirement, were
you still having pain?
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A Yes, sir.

Q Was it the same pain you were
having when you initially hurt
yourself on June 22nd of 2015?

A It had progressively gotten
worse.  I mean, I was having
more numbness and stuff down in
my leg and in my foot. 

Q And to this day as we sit here,
do you still have those
problems?

A Yes, sir.  Yes, sir.

Q Have you done anything else
since June 22, 2015, to injure
your back?

A No, sir.

The claimant requested to be seen for

additional medical treatment for his compensable injury;

however, the request was denied by the respondent.  The

claimant then sought treatment from his primary care

physician, Dr. John Dunham.  Dr. Dunham ordered an X-ray

of the claimant’s lumbar spine which was taken on

November 30, 2015.  The x-ray revealed a protrusion at

L5-S1 with stenosis and “[b]ulging discs at L3-4 and L4-

5, slightly worsened at L4-5 as compared to reference

study.”  Dr. Dunham did not address the claimant’s

ability to work in that he did not believe it to be
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necessary since the claimant had retired.

The claimant testified that he had not done

anything to injure his back since June 22, 2015.  The

claimant testified further that he was still

experiencing the same problems that he had following his

June 22, 2015 work-related incident.  In November 2015

the claimant began working part-time, doing light

janitorial work cleaning the Dardanelle Post Office. 

The claimant testified that he works one hour to one and

one-half hours per day.     

Opinion

Additional Medical Treatment

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries. A.C.A. §11-9-508(a).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark. App. 162, 11

S.W.3d 1 (2000).  Injured employees must prove the

medical services are reasonably necessary by a

preponderance of the evidence; however, those services

may include those necessary to reduce or alleviate
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symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or prevent

further deterioration of the damage produced by the

compensable injury.  A.C.A. §11-9-705 (a)(3); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); and See Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.29 845 (1983).

"In workers' compensation law, an employer

'takes the employee as he finds him,' and employment

circumstances which aggravate pre-existing conditions

are compensable." Nashville Livestock Comm'n v. Cox, 302

Ark. 69, 73, 787 S.W.2d 664, 666 (1990). An aggravation

of a preexisting noncompensable condition by a

compensable injury is, itself, compensable. Oliver v.

Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336 (1999).

An aggravation is a new injury resulting from an

independent incident. Maverick Transp. v. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000). An aggravation,

being a new injury with an independent cause, must meet

the definition of a compensable injury in order to

establish compensability for the aggravation. Farmland

Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883

(1996). 
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In the present case, it undisputed that the

claimant sustained a compensable injury to his back. 

The claimant’s treatments at the Monfee Clinic did not

resolve his pain.  The claimant testified that he

continued to experience pain from the time of his injury

until the time of the hearing.  At the very least, the

claimant is entitled to receive additional medical

treatment to reduce or alleviate the pain that the he is

experiencing as a result of his compensable injury.

Also, it is undisputed that the claimant had a

pre-existing back injury.  However, the claimant

presented evidence from Dr. Dunham, showing that the

bulging disc at the L4-5 level of his spine had

worsened.  To the extent the claimant’s work-related

accident aggravated the claimant’s pre-existing

condition, the claimant is entitled to receive

additional treatment to address that aggravation.

Temporary Total Disability/Temporary Partial Disability

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period
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ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). 

The claimant is entitled to temporary total

disability for the period starting on August 30, 2015

until November 1, 2015 when he began part-time

employment.  At that point, the claimant became entitled

to temporary partial disability. 

The claimant testified that his decision to

retire was based on his inability to perform his job

duties which was caused by the work-related accident. 

In that the claimant’s doctor has not made a

determination that he has reached maximum medical

improvement, the claimant remains in his healing period. 

Therefore, the claimant is entitled to receive total

temporary disability benefits from the time he retired

due to his inability to work on August 30, 2015 until
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the time he became employed.  

The claimant also testified that he began

working one to one and one-half hours per day in

November of 2015.  The claimant is entitled to temporary

partial disability from November 2, 2015, the date he

began his part-time employment, until a date yet to be

determined.

Payment of Medical Bills/Notice 

The claimant contends that he did not receive

a copy of Form AR-N, thus the change of physician rules

do not apply in this case.  

A.C.A. §11-9-514(c) states:

(1) After being notified of an
injury, the employer or insurance
carrier shall deliver to the
employee, in person or by certified
or registered mail, return receipt
requested, a copy of the notice,
approved or prescribed by the
commission, which explains the
employee's rights and
responsibilities concerning change
of physician.

(2) If, after notice of injury, the
employee is not furnished a copy of
the notice, the change of physician
rules do not apply.

The Arkansas Court of Appeals held in Delargy

v. Golden Years Manor, 442 S.W.3d 889 (2014) that the
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respondents failed to prove that the claimant received a

copy of the Form N and strictly construed the A.C.A.

§11-9-514(c), and found that the change of physician

rules did not apply.  In reversing the Commission’s

decision, the Delargy Court stated:

We are obliged to strictly construe
and apply the workers' compensation
act. Ark. Code Ann. § 11-9-704(c)(3)
(Repl. 2002). Furthermore, there
must be substantial evidence that
the employer complied with the
statutory mandate, but here, there
is no evidence to support the
Commission's finding that Delargy
received a copy of the notice of the
procedure involved in changing
physicians.

Arkansas Code Annotated section
11-9-514(a)(2)(A) allows a
one-time-only change of physician.
Subsection (c)(1) mandates that the
employer, after being notified of an
injury, deliver a copy of a notice
to the employee, in person or by
certified or registered mail, return
receipt requested, explaining the
employee's rights and
responsibilities concerning change
of physician. If the employee is not
furnished a copy of the notice, the
change of physician rules do not
apply. Ark. Code Ann. §
11-9-514(c)(2).

Here, there is a complete lack of
evidence to support the Commission's
finding that appellant "received"
the form. 
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Regarding whether he received a copy of Form

AR-N, the claimant testified as follows:

Q And you did mention you went
back to the office and filled
out a report, is that right?

A Yes, sir.

Q So your employer gave you that
report?  It’s blank I guess
when they gave it to you and
you filled it out?

A I never received this report,
no, no.

Q What do you mean, you didn’t
receive it?

A Are you talking on my initial,
when I initially filled out the
form I guess, yes, sir, I see
what you’re saying now.  Yes,
sir, I did fill this out when I
reported the accident, and then
I had to go to the County
Judge’s office to fill out the
workers’ comp papers. I had to
explain exactly what happened,
so yes, sir, I understand.

Q Okay. So you did receive this
Form N from your employer, yes?

A I can’t say 100 percent
positive I received this from
my employer, no, I cannot.

Q How could you have filled it
out if you didn’t receive it?

A When you fill it out there you
sign it and you give it to your
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supervisor, and I don’t know, I
mean, I don’t never remember
getting a copy of this. 
There’s a lot of things that we
have to sign off on that we’re
not issued copies of, you know,
we had to sign that we
received, you know, that we
read, like memos on the board
that we have to sign to make
sure that we actually read it.

I don’t know, I may have got a
copy of this.  This was like 10
months ago, but I don’t
recollect getting a copy of it.

Q Is that your signature?

A Yes, sir.  Yes, sir.

Q And could this be the report?

A Yes, sir, that could be that
report.

Q And you got this from the
personnel in the office at
work, is that right?

A I’m not sure just exactly who
give me the form to fill out. 
No, I’m not sure, that was 10
months ago.  But I did fill out
a form.

...

Q ... When you filled out, you
did fill out the form and sign
it?

A That is my signature.

Q That’s all you know?
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A That’s all I know.

Also, Doug Duerr testified on behalf of the

respondent regarding Form N as follows:

Q Do you know anything about this
Form N that we’ve tried to
introduce?  Were you the one
that gave him that Form N?

A I can’t recall if I was the one
that gave it to him, but I do
know that either myself passed
it to him or passed it to his
supervisor who passed it to
him.

Q Okay.  So is that regular
procedure at the County?

A It is.  The rest of the
paperwork is done in the Pope
County Judge’s office.  All we
are given is the one side,
which is that N form.

Q Okay.

A It’s actually a two-sided form. 
As you’ll see, there’s nothing
on the back of it.

Q When somebody comes in and says
“I need to report an injury,”
then somebody in your office
gives them a Form N, is that
right?

A Yes.

Q And they receive that and then
you ask them what, to fill it
out?
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A They fill it out and then they
take it with them to the
courthouse.

Q Okay. And what’s at the
courthouse, is that where the
personnel office is?

A That’s, they’re handling the
workmen’s comp case or
paperwork in the County Judge’s
office.

Q Okay.

A And the HR Department is in the
Treasurer’s office.

Q So to get this claim started
you give the employee a Form N,
is that right?

A Correct.

Q They fill it out and sign it
and then it’s taken to a
different office?

A Correct.

Q Do you have any reason to
believe that’s not what
happened in this case?

A No, sir.

On Cross-Examination Mr. Duerr testified

further: 

Q As far as this Form N goes, do
you specifically recall, as you
sit here today, giving him Form
N?
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A I cannot.  I cannot confirm or
deny that.

Q So you don’t know if you gave
it to him?

A No, sir.

Q Did you see him fill it out?

A I can’t answer that either. I
don’t know.

Q So you don’t know, as you sit
here today, whether or not Mr.
Fuller was ever given a Form N,
do you?

A I would feel certain that since
his signature is on a Form N he
got it from somewhere.

Q But you don’t know; you didn’t
see him and you didn’t give him
one?

A I don’t recall.  That’s been 10
months ago.

On Redirect Examination Mr. Duerr testified as

follows:

Q And this Form N now is
something that goes in the
personnel file?

A Yes.

Q So when Mr. Fuller asked for
his personnel file, he got the
Form N?

A He should have, yes.
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Q And it showed his signature on
it, and that’s common practice
to give everybody who asks for
workers’ comp a Form N and they
to fill it out?

A Yes, but during a period of
time, and that’s why I’m saying
I cannot recall, the judge
actually changed that process. 
Once upon a time we had all the
paperwork and it was all done
there.  So I’m not sure whether
when that time period was, but
there was a recent change in
the way that they handle that,
and that was directed by the
County Judge.

As in Delargy, here, there is a complete lack

of evidence to support a finding that the claimant

received a copy of Form N.  In order to make a finding

that the claimant received a copy of Form N, the

Commission is left to conjecture and speculation in this

matter.  Speculation and conjecture are not to be

substituted for credible evidence by the Commission.

Dena Construction Company v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979).  I assess little weight to the

testimony of the respondent’s witness, Doug Duerr. 

Duerr testified as to the respondent’s usual procedure

but was unable to state that this claimant actually

received a copy of the form.  The claimant testified
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that, although he signed the form, he did not believe

that he received a copy of it.  

The respondent seems to focus on the fact that

it initially gave the claimant the form to complete. 

However, what the statute requires is that the claimant

receive a copy of the Form.  The claimant does not

dispute that he signed the form, so it is obvious that

he received a form to complete.  The claimant, however,

offered credible testimony that once he completed the

form, he turned it in to his supervisor without

receiving a copy of it. This testimony is supported by

Mr. Duerr’s testimony that once Form N is filled out and

signed, the employee delivers it to the courthouse where

the worker’s compensation paperwork is handled. 

Notwithstanding Duerr’s testimony that the

claimant “should have” received a copy of the Form N

when he received a copy of his personnel file, there is

not sufficient evidence that the claimant did actually

receive the form.  Additionally, there was no evidence

presented as to when the claimant received his personnel

file.  If this file was received after the treatment he

received from Dr. Dunham, that still would not have

provided the claimant with the required notice of his
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rights and responsibilities in a timely manner.

Since I find that the claimant did not receive

a copy of Form N, the change of physician rules do not

apply.  Therefore, the respondent is responsible for

paying all medical expenses related to the claimant’s

compensable injury. 

For the aforementioned reasons, I would find

that the claimant is entitled to additional medical

treatment; total temporary disability benefits from the

time he retired due to his inability to work on

August 30, 2015 until the time he became employed;

temporary partial disability from November 2, 2015, the

date he began his part-time employment, until a date yet

to be determined; and that the respondent is responsible

for paying all medical expenses related to the

claimant’s compensable injury. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


