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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 4, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
October 12, 2016 and contained in a pre-
hearing order filed that same date are hereby
accepted as fact.

2. The parties’ stipulation that claimant
earned an average weekly wage of $771.45 which
would entitle him to compensation at the rates
of $514.00 for total disability benefits and
$386.00 for permanent partial disability
benefits is also accepted as fact.



FAJARDO - G606140 2

3. Claimant has failed to prove by a
preponderance of the evidence that he
suffered a compensable injury to his back
while working for the respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 4, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that
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the claimant has failed to prove by a preponderance of

the evidence that he suffered a compensable injury to

his back while working for the respondent.

Factual and Medical Background

The claimant worked as a mechanic for the

respondent-employer.  As a mechanic, the claimant was

responsible for repairing the machinery and putting the

production line together.  In this position, the

claimant was required to lift up to sixty pounds, crawl,

bend, and perform other duties that were physically

demanding.

On April 14, 2016, the claimant was injured

when he was putting a grinder machine together.  When he

was pushing a loader he started to feel pain in his

lower back.  The claimant believed the pain would go

away but when it didn’t, he told his supervisor that he

needed to go home.  On April 14, 2016, the claimant saw

APRN, Staci Gathright, at the Mercy Clinic.  Gathright

diagnosed the claimant with lower back pain and flank

pain.  During that visit, the claimant was prescribed

pain medication and muscle relaxers.

The claimant’s medical records also indicate

that he had been suffering from digestive problems for 

over a year so a CT scan of the abdomen was ordered. 

Because the claimant’s pain became worse, the claimant
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returned to Mercy Clinic for low back and related leg

pain.  The claimant was diagnosed with acute low back

pain.  An MRI was ordered and was performed on May 2,

2016.  The MRI revealed the following:

FINDINGS: ...
There is a large central to left
paracentral disc herniation and disc
extrusion at L5-S1 left paracentral.
...

IMPRESSION:
Large left paracentral disc
extrusion at L5-S1 extends along the
dorsal margin of the L5 vertebral
body and causes severe canal and
left lateral recess stenosis,
compressing multiple nerve roots of
the cauda equina.

Grade 1 anterolisthesis of L5 on S1
with bilateral pars defects and
associated facet degenerative
changes also lead to moderate
foraminal stenosis, greater on the
right than left.

Small central to left paracentral
disc herniation at L4-5 leads to
mild left lateral recess stenosis.

The claimant was seen by an orthopedic

surgeon, Dr. Charles Jones for evaluation on May 5,

2016.  Dr. Jones performed a decompression and fusion

surgery on May 9, 2016.  The claimant underwent physical

therapy and was later released with a restriction of no

lifting over fifty pounds.  The claimant worked a short

time for the respondent after his surgery; however, the
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claimant terminated his employment when he was unable to

perform his job duties because of his back symptoms.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

It has long been recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is no
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other reasonable explanation for the injury.  Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

(1962).

If the claimant’s disability arises soon after

the accident and is logically attributable to it, with

nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that

there is no substantial evidence to sustain the

Commission’s refusal to make an award.  Clark v.

Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958).  But,

if the disability does not manifest itself until many

months after the accident, so that reasonable men might

disagree about the existence of a causal connection

between the accident and the disability, the issue

becomes one of fact upon which the Commission’s

conclusion is controlling.  Kivett v. Redmond Co., 234

Ark. 855, 355 S.W.2d 172 (1962).

The medical records and testimony support a

finding that the claimant suffered a work-related injury

to his lower back.  The claimant testified that after

his accident at work he was unable to complete his shift

and had to leave work early.  The claimant reported to

Mercy Clinic on the same day that he was injured. 

Although there was an issue surrounding the claimant’s

failing to give the respondent-employer notice, the
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claimant credibly testified that when he was first

injured, he did not report the injury to his supervisor

because he hoped it was something simple like a pulled

muscle that would go away.  As the claimant’s back

continued to worsen, he could no longer work.  The

claimant continued to receive treatment at Mercy Clinic

and on May 2, 2016, he underwent an MRI which confirmed

that he had herniated discs in his lower back.  The

claimant saw an orthopedic surgeon and underwent surgery

on May 9, 2016.  The claimant went from working full

time without any problem prior to his accident on

April 14, 2016 to having surgery on his back less than

one month later on May 9, 2016.  

It is clear that the claimant injured his back

at work. Common sense dictates that the claimant would

not have been able to perform the physically demanding

work that he performed for the respondent-employer for

five years if he had herniated discs before the injury

at work.  The claimant had never been to see a doctor

for back issues nor required surgery prior to the work

injury.  Also, the claimant had not been involved in any

other accidents besides the work accident.  Clearly, the

claimant’s herniated discs were caused by the work

injury. 
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The majority, in affirming and adopting the

opinion of the Administrative Law Judge, indicate that

the claimant failed to establish that there was a causal

connection between the injury and the work.  A causal

connection is supported by the evidence of the record. 

The injury manifested itself immediately after the

accident and the claimant sought treatment the same day. 

Additionally, there is no other explanation for the

claimant’s herniated discs.  This is sufficient to

establish a causal connection between the claimant’s

injury and his work accident.

The initial medical report following the work-

related accident on April 14, 2016 caused some

confusion. This report indicates that the claimant had

been experiencing digestive problems, that there was the

presence of a low grade fever, and Gathright ordered an

abdominal CT.   The claimant explained in his testimony

that he had been having colon problems for a year. 

However, at the time of this visit, the claimant was

also having pain in his lower back.  A review of this

medical record reveals that the provider was treating

the claimant’s two medical complaints as one. 

The claimant injured his back on April 14,

2016 while performing his ordinary duty of assembling a

grinding machine.  There were objective findings of this
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injury in the form of herniated discs as evidenced by an

MRI.  The medical treatments received by the claimant

were deemed reasonable and necessary by his treating

physician and surgeon.  Finally, as outlined above, the

claimant’s injury was causally connected to the work

accident.  Thus, for the aforementioned reasons, I would

find that the claimant sustained a compensable injury

and is entitled to medical treatment for his lower back.

For the foregoing reasons, I dissent from the

majority opinion. 

PHILIP A. HOOD, Commissioner


